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ATTENTION:
Protecting the public, our partners, and our staff are of the utmost importance. Due to health
concerns with the novel coronavirus this meeting will be held online. The public is encouraged to
participate online and will be given opportunities to comment, as noted below.

If you wish to participate online, please click the link below to register and follow the instructions in
advance of the meeting. You will be emailed specific instructions upon registering. Technical
support for the meeting will be provided by the Recreation and Conservation Office (RCO) interim
board liaison, Julia McNamara, who can be reached at Julia.McNamara@rco.wa.gov.

Registration Link: https://zoom.us/webinar/register/WN 3UmH6aUOSJ-y2aEr3Xc9nw

Phone Option: You may also access the webinar using a phone only. This can be completed by
calling (646) 568-7788 at or shortly before the start of meeting. You will then be prompted for a
meeting ID. The meeting ID is 959 9454 5066.

Time: Opening session will begin as shown; all other times are approximate.

Public Comment:

General public comment is encouraged to be submitted in advance to the meeting in
written form. If you wish to comment, you may e-mail your request or written comments to
Julia.McNamara@rco.wa.gov.

Special Accommodations:

People with disabilities needing an accommodation to participate in RCO public meetings are
invited to contact Leslie Frank by phone (360) 902-0220 or e-mail Leslie.Frank@rco.wa.gov.
Accommodation requests should be received by November 26, 2020 to ensure availability.

OPENING AND WELCOME

9:00 a.m. Welcome and Call to Order Chair Ray Willard
e Web Meeting Ground Rules
e Roll Call and Determination of Quorum
e Review and Approval of Agenda (Decision)
e Approval of September 2020 Minutes (Decision)

HOT TOPIC AND STAFF REPORTS
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Agenda: December 2020

Page 2 of 2
9:30 a.m. 1. Executive Coordinator’s Report Justin Bush
10:00 a.m. 2. Pacific Northwest Regional Invasive Species and Rachel Gregg,
Climate Change Network Paul Heimowitz
10:30 a.m. 3. Department of Natural Resources Urban and Ben Thompson

Community Forestry State-Level Equity Approach

DISCUSSIONS, DECISIONS, AND UPDATES

11:00 a.m. 4. Ten Minute Break

11:10 a.am. 5. Fiscal Year 20 and 21 U.S. Bureau of Reclamation Heidi McMaster
Aquatic Invasive Species Funding

11:30 a.am. 6. Pacific Salmon Commission Okanagan Work Group, Ryan Lothrop
Northern Pike

11:40 a.m. 7. Moran State Park Firewood Vending Machine Andrea Thorpe

11:50 a.m. 8. Lunch

12:20 p.m. 9. Recognition of Ray Willard and Passing of the Gavel Chair Joe Maroney

12:50 p.m. 10. European Green Crab Status Update Allen Pleus
1:10 p.m.  11. Vessel Incidental Discharge Act Rulemaking Update Allen Pleus
1:20 p.m.  12. Asian Giant Hornet Research Update Chris Looney

1:40 p.m.  13. Ten Minute Break

1:50 p.m.  14. U.S. Fish and Wildlife Service Fiscal Year 20 and 21 Theresa Thom
Updates
2:10 p.m.  15. 2020-2025 Strategic Plan Justin Bush

e Approval of 2020-2025 Strategy (Decision)

2:40 p.m.  16. Future Meeting Planning and Closing Remarks Chair Joe Maroney
e March 2021 Meeting Topic Suggestions

2:50 p.m. General Public Comment

3:00 p.m. ADJOURN

Next regular meeting: March 18, 2021, Natural Resources Building, 1111 Washington St SE, Olympia,
WA 98105 - Subject to change considering COVID-19
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WASHINGTON INVASIVE SPECIES COUNCIL MEETING MINUTES
September 24, 2020

Online--Zoom

Invasive Species Council Members Present:

Ray Willard, Chair Washington State Department of Transportation
Blain Reeves, Vice Chair Washington State Department of Natural Resources
Joe Maroney, Vice Chair Kalispel Tribe of Indians
Shaun Seaman Chelan Public Utility District
Steve Burke King County
Kendall Farley North West Power and Conservation Council
Adam Fyall Benton County
lan Sinks Columbia Land Trust
Todd Hass Puget Sound Partnership
Roy Hamblin U.S Customs and Border Protection
Heidi McMaster U.S. Department of Interior
Pat DeHaan U.S. Fish and Wildlife Service
Tim Harrington U.S Forest Service
Brad White Washington State Department of Agriculture
Lizbeth Seebacher Washington State Department of Ecology
Allen Pleus Washington Department of Fish and Wildlife
Pat Stevenson Stillaguamish Tribe of Indians
Andrea Thorpe Washington State Parks and Recreation Commission
Todd Murray Washington State University

Guests:
Sven-Erik Spichiger Washington State Department of Agriculture
Cindy Cooper Washington State Department of Agriculture
Katie Buckley Washington State Department of Agriculture
Cassie Cichorz Washington State Department of Agriculture
Terry Smith United States Department of Agriculture

Recreation and Conservation Office Staff:

Justin Bush Executive Coordinator
Wyatt Lundquist Board Liaison
Julia McNamara Administrative Assistant
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Community Outreach & Environmental Education

Alexis Haifley Specialist

Welcome and Call to Order

Chair Ray Willard, Department of Transportation, opened the meeting at 9AM and
took notice of COVID-19's impacts, one being online schooling from home, which may
cause some members the necessity to leave the meeting for periods of time. Following,
Wyatt Lundquist, Board Liaison, covered the webinar instructions and etiquette. Julia
McNamara, Interim Board Liaison, called roll, determining quorum.

Motion: Approval of September 24, 2020 Agenda

Moved by: Member Fyall

Seconded by: Member Maroney

Decision: Approved

Motion: Approval of June 2020 Minutes
Moved by: Member Sinks

Seconded by: Member Thorpe

Decision: Approved

Motion: Approval of 2021 Meeting Dates

Moved by: Member Maroney

Seconded by: Member Fyall

Decision: Approved
Chair Willard recognized former Washington Invasive Species Council (WISC) member,
Anna Lyon, Okanogan County, who would be retiring and moving on from WISC. In her
place would be Member Ron Anderson, Yakima County, with his alternate being Adam

Fyall, Benton County. Because Member Fyall was present at the meeting, Chair Willard
introduced him and ask Member Fyall to provide his background.

Item 1: Executive Coordinator’s Report

Justin Bush, WISC Executive Coordinator, provided an update on WISC's activities and
on goings.

Opening with the meeting summary, Mr. Bush highlighted three different meetings and
outcomes. The first was the June 24, 2020 Statewide Forest Action Plan Review and
Contributors Meeting. Mr. Bush noted that the council was assisting with the
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Washington's Department of Natural Resources (DNR) plan by providing invasive
species information and connections to the work of the council. The DNR had submitted
the plan to the U.S. Forest Service for review and approval. This plan contains actions to
guide the care of all forested lands in Washington, private or public owned.

Secondly, Mr. Bush highlighted the July 27, 2020 Interagency Plant Protection Action
Section 7721 Planning and Coordination Meeting that WISC facilitated. The goals of this
meeting were to avoid conflicts and overlap between state organizations submitting
project suggestions and to promote interagency collaboration. Out of this meeting, two
suggestions were submitted by WISC that were crosscutting in nature. This included the
G5_WA_0826: Washington State Interagency Outreach and Education- Comprehensive
Approach for Youth and Adults and G6_WA_0870: Improving Interagency Emergency
Response and Capacity.

Mr. Bush then addressed the August 25, 2020 Northwest Regional Invasive Species and
Climate Change Advisory Meeting. One subject of this meeting was the University of
Washington Climate Adaption Science Center's and US fish and Wildlife Services’
(USFW) new regional network. This network would share information and survey
participants in how to best address invasive species in light of climate change. Mr. Bush
and Member Steve Burke are on the advisory team for this network.

Mr. Bush then gave an event summary highlighting the August 18-19 Virtual
Washington Pest Control Tour, which was organized by the Washington State
Commission on Pesticide Registration (WSCPR). This event is a policy tour where WSCPR
brings together agency representatives and elected officials to learn from different
natural resource specialists. During this recorded webinar tour, the council and invasive
species were highlighted, including the Asian giant hornet and quagga/Zebra mussels.
Mr. Bush expressed hope of collaborating with WSCPR in the future.

Mr. Bush also highlighted a future event- Alaska Invasive Species Workshop- which
would be occurring October 27-29, 2020. During this event, Mr. Bush would be
presenting about the council’s project to plan and facilitate the October 2019, Lake
Roosevelt Invasive Mussel Response Exercise and how to use the Incident Command
System (ICS) to respond to invasive species.

Chair Willard inquired whether the WSCPR recorded webinar was available for public
use, to which Mr. Bush expressed that he would investigate it.

Moving forward, Mr. Bush discussed the social media summary. Concerning Facebook,
there was a 6 percent increase in followers, and the reach level was average. For
Instagram, there was an average increase of 13 percent in the last quarter. Reminding
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WISC, Mr. Bush requested that they submit more photos for WISC's Instagram. Mr. Bush
then relayed that Twitter continues to remain as the most impactful social media
account as it often gets the furthest reach, having 55,900 impressions in the last quarter.

Next, Mr. Bush discussed the sighting reports. In the last quarter, there were 377 reports
via the invasive website and phone app. Mr. Bush explained that insect reports had
increased due to the DNR and the Washington Department of Agriculture (WSDA)
August Tree check news release, where people were asked to take ten minutes to survey
their trees for any signs of pests or diseases.

In closing, Mr. Bush discussed the US Department of Interior’s (DOI) development of an
Invasive Species Strategic Plan. The state agencies are currently reviewing the draft plan
and are developing a state response letter. The state agencies will submit a comment by
Friday, October 9, 2020. When given the opportunity to speak, Member McMaster
explained that all the bureaus under the DOI has been reviewing the draft as well.

Addressing Mr. Bush, Vice Chair Maroney stated that there had been a Tribal
consultation webinar prior to the WISC meeting that he could not attend. Vice Chair
Maroney had questions, including how the DOI would be funding the Invasive Species
Strategic Plan on a national scale. Member Maroney requested the Mr. Bush relay these
questions on Member Maroney's behalf in the public listening sessions and would
provide Mr. Bush his questions prior to the session.

Item 2: A Novel Approach to Enforcing Washington State Department of
Agriculture Plant Health Quarantines

Cindy Cooper, WSDA, gave a briefing on plant health quarantines and a proposed a
new approach to enforcement. Quarantines are placed on plants and seeds that are
imported to Washington state. As an example, Ms. Cooper displayed the unsolicited
“mystery seeds” that had been sent to many people within the US from China as part of
an online sales scam. Because the seeds were improperly imported, they did not go
through the normal importation process, and may be invasive species or diseased. The
United States Department of Agriculture (USDA) requires that all live plants and seeds
have a phytosanitary certificate and inspection upon entering the US. This scam has
resulted in Amazon banning international seed sales on the online platform.

Ms. Cooper also explained that both internationally and domestically, there needs to be
a better way to enforce quarantines through internet sales, as these plants can bring in
plant diseases and pests from other countries and states. In 2018 there had been a 25
percent increase in plant internet sales from 2017. Unfortunately, State agricultural
departments lack the resources and time to track all plant internet sales.
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Ms. Cooper then explained that there are inspectors in state or country of origin that
certify plants for interstate or international shipment. WSDA has employees licensed
that complete this work for the USDA. The work includes ensuring that plant material
meets the requirements of the origin of destination. Once approved, WSDA will issue a
federal phytosanitary certificate.

Ms. Cooper conveyed that WSDA focuses on domestic and interstate movement of
plants and seeds, while the USDA regulates international movement of plant products,
meaning that they do not enforce state quarantines.

For USDA's hefty job of tracking plant internet sales, there are only two full time staff
nationally. For the WSDA there are only 10 Environmental Specialists statewide who
inspect growers and shippers to ensure plants exported from Washington are free of
quarantine pests and plant diseases. WSDA also inspects Washington retail and
production nurseries, enforcing 24 plant pest quarantines. Currently, there are over
5,000 licensed nurseries in Washington.

Because the WSDA is only able to inspect an average of 700 out of the 5,000 nurseries a
year, they target 100 percent of the out of state shippers, 50 percent of wholesale or
retail, 10 percent of retail outlets, and 1 of each chain stores in each territory. When
performing inspections WSDA finds violations such as no nursery license, plant pest
infestations, lack of notification of material coming into the state, violations of plant
disease quarantines, and prohibited plants for sale.

Ms. Cooper also noted that the 10 Environmental Specialists not only track nurseries,
but they are also expected to inspect industries such as logging, lumber, hay, and cut
forest greens.

Ms. Cooper explained that current staffing is not sufficient to adequately address online
sales. WSDA is seeking Plant Protection Act funding to hire one additional fulltime
inspector who would be dedicated to directly communicating with hundreds of
domestic internet sites offering plants or seeds for sale.

This dedicated inspector would identify potential quarantine violations, provide
outreach to shippers, nurseries, and website hosts, have plant inspectors notify the
WSDA area inspector of plant quarantine violations, summarize and report findings
weekly, and publish outreach materials to educate the public on online plant quarantine
violations.

In closing, Ms. Cooper explained that WSDA was able to run a 2020 pilot program
concerning online sales of blueberry plants and created an online database of
quarantine enforcements. Concerning the blueberries, 12 online sellers were contacted
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with 9 of the sites responding to the inquiries, communicating that they would begin to
comply with the quarantine requirements. Ms. Cooper expressed how outreach was
important in this situation, as many sellers aren’t aware of quarantine requirements.

After Ms. Cooper finished her briefing, Member Burke inquired whether WSDA should
have a further partnership with Amazon to educate sellers on plant quarantines.

Following, Member Seaman asked if WSDA had a resource to seek out information on
plant disease and pest concerns when a member of the public purchases’ plants online.

Ms. Cooper relayed that a resource does exist on WSDA's website and that someone can
be reach over the phone as (360) 902-1874.

Item 3: Pollinator Health Task Force and Recommendations

Katie Buckley, WSDA, briefed WISC on the Pollinator Health Task Force (PHTF) and their
recommendations. Opening, Dr. Buckley detailed that the PHTF work had begun in
December of 2019 and would be complete in November of 2020. As an overview, Ms.
Buckley explained that she would discuss what the PHTF is and how they intersect with
invasive species.

In 2016, the federal government had a Pollinator Task Force which required states to
create a Managed Pollinator Protection Plan. Out of that request, Washington state
create an 11-page protection plan in 2018 that laid out the challenge’s pollinators face,
the programs that assist pollinators, and Best Management Practices for growers,
beekeepers, and pesticide applicators. Building upon the plan, the Legislature
introduced and passed SSB 5552, which created the WSDA Pollinator Program, the
PHTF, and established pollinators as one of the priorities for all state land managing
agencies.

Dr. Buckley explained that the first PHTF meeting was held on December 9, 2019. This
group was made of a wide array of stakeholders, including state agencies, pesticide
applicators and producers, conservation groups, agricultural producers, tribes, managed
pollinator representatives, and other members of the public. The PHTF was split into 5
subcommittees: habitat, pesticides, education, managed pollinators, and research- who
created recommendations that the entire task force would refine and vote on.

Dr. Buckley explained that the first priority in the PHTF recommendations was habitat. In
relation to invasive species and habitat, she detailed that the PHTF would be
recommending the funding of HB 2478-2015-16 which would produce methods for
replacing invasive plant species with native or non-native/non-invasive flowering plants.
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To support this work, there was a recommendation to create an ongoing small grants
program and to encourage landowners to manage rangeland to support pollinators.

The second set of recommendations targeted pesticides. In relation to invasive species,
the PHTF recommended the strengthening of invasive species prevention and control
efforts, the addition of the WSDA Pollinator Health Coordinator to the Washington State
Noxious Weed Control Board Pollinator Committee, and to increase research into
effective pollinator-friendly pest management strategies for Washington crops and bee
keeping.

The third set of recommendations targeted education. In relation to invasive species,
there was a need for education and development of county-based partnership panels
around land management in respect to pollinator health who would educate the public
on native plants best for our native pollinators and when to remove undesirable plants.

The fourth set of recommendations concerned pollinator management by restricting
non-native bumble bee commercial use, the review of policies on state lands to protect
native pollinators and to improve transparency for state land areas which may permit
managed European honey bees, and the creation of registered yard locations and
establishment of a WSDA apiary inspector position.

The final set of recommendations concerned research and understanding interspecies
disease spread.

When opened to discussion, Mr. Bush noted that the recommendations document had
been provided to WISC staff for review. Mr. Bush asked WISC if they would like to review
and provide comments. Dr. Buckley relayed that comments would need to be provided
before the end of October. Chair Willard recommended that Mr. Bush complete the
review process on behalf of WISC.

Item 4: Upper Columbia United Tribes Northern Pike Resolution

Vice Chair Joe Maroney, Kalispel Tribe of Indians, briefed the council on the Upper
Columbia United Tribes (UCUT) Northern Pike resolution.

Vice Chair Maroney explained that a tribal resolution is a formal document in which a
policy is presented so that it may be discussed and integrated into policy and tribal law.
In this instance, the UCUT developed a policy related to Northern Pike that expresses
consensus position amongst the member Tribes.

Member Maroney provided a brief summary of the resolution, detailing that the UCUT
classifies Northern Pike as aquatic invasive non-native inhibited species. The
establishment of the species in the Columbia Basin threatens fish and wildlife resources
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important to UCUT member Tribes. The establishment and expansion are due to the
exacerbation of hydropower operations within the Columbia basin. UCUT member
Tribes are implementing measures to decrease the Northern Pike Population.

Vice Chair Maroney explained that the resolution had been sent to a wide array of tribes,
organizations, and agencies in order to gain letters of support. To date, UCUT had
received letters from the Upper Snake River Tribes, letters from the Confederated Salish
and Kootenai Tribes, Washington Department of Fish and Wildlife, the Oregon Invasive
Species Council, Idaho Invasive Species Council, Upper Columbia Salmon Recovery
Board, Chelan Public Utility District and the Northwest Indian Fisheries Commission.

On October 6, one of the UCUT member Tribes plans to present a similar resolution at
the Affiliated Tribes of Northwest Indians.

Chair Willard asked if WISC should provide a letter of support, to which Member
Maroney expressed that support from the Salmon Recovery Funding Board (SRFB) and
Governor's Salmon Recovery Office (GSRO) would be helpful. In further discussion, Mr.
Bush expressed that he would be willing to contact GSRO and investigate a briefing to
the SRFB. While support was portrayed, there was no decision made concerning a letter
of support.

Item 5: Ten Minute Break- WISC took a break from 11:11AM-11:25AM

Item 6: Fall 2020 Statewide Invasive Species Workshop

Chair Willard and Justin Bush discussed the November 4-6, 2020 statewide Invasive
Species Workshop. Chair Willard explained that this workshop was a collaboration
between WISC and the Washington Vegetation Management Association (WVMA). The
WVMA had almost cancelled the 70" annual Weed Conference due to COVID-19, but by
partnering, the WISC and WVMA persevered. The workshop was to become a free
virtual event for up to 1,500 people. Historically, the conference focused on noxious
weeds and invasive plants, but would be expanded to include invasive species such as
insects. Chair Willard expressed hope that invasive species would be included in the
Weed Conference in the future.

Mr. Bush communicated that WISC had been moving toward hosting a statewide event
for years after carrying out multiple highly successful regional events including the
Columbia River Gorge, Pullman/Moscow, and Bellingham/Lower British Columbia. This
statewide event would be a great opportunity to train weed and vegetation managers
how to detect invasive species.
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Item 7: Asian Giant Hornet Citizen Science Trapping

Cassie Cichorz, WSDA, briefed the council on Asian Giant Hornet (AGH) citizen science
trapping. Ms. Cichorz began a brief history on the discovery of the AGH in Washington.
She explained that after the initial detection, WSDA drafted a communications plan that
guided efforts to engage the public. The communications plan goals included
determining the extent of AGH establishment, detecting populations, and eradicating
AGH from Washington. The communications team put out several key messages,
including the threat the AGH has to agriculture, honeybees, and human health. To
promote the key messages, the plan included strategies, actions and stakeholders.

Following the communications plan development, WSDA’s AGH communications team
began public education. To do so, WSDA established an AGH Watch Facebook group,
an AGH webpage on WSDA's website, and an email distribution list.

Ms. Cichorz explained that this education and public engagement had been successful,
as there had been 9 confirmed AGH sightings made by the public.

Ms. Cichorz then highlighted two articles written by the New York Times concerning
AGH. The first article was published in December of 2019 and titled “Asian Giant Hornet
Threatens Honeybees in the Pacific Northwest”. As a follow up to the article, the New
York Times teamed up with WSDA in setting up experimental traps and wrote an article
titled “Murder Hornets in the US: The rush to stop the Asian Giant Hornet” which was
released May 2, 2020. Because of the term “murder hornet”, this put AGH in a national
and international spotlight. Ms. Cichorz explained that before the "Murder Hornet”
publication, WSDA's website only had 240 views. The day of publication, the website had
4,300 views and the following day the website had over 25,000 views. This number
continued to rise over the next few weeks.

Continuing with statistics, Ms. Cichorz noted that WSDA's Facebook typically had only
200,000 views per month, but this increase to over 1.2 million views following the month
of May. WSDA had also received over 150 media contacts within the month of May.

Since that time, WSDA also continued the public’'s education by hosting a webinar such
as a recent webinar in partnership with Washington State University (WSU) and the
Washington State Beekeeper's Association, which reached over 84,000 people.

Continuing outreach, Ms. Cichorz detailed that WSDA had sent out targeted postcards
to nearby residences where the AGH had been seen, created a public health chart that
explained what to do if stung, created a publication on size comparison of other similar
looking species, and utilized public radio to ask people to continue reporting AGH.
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There were also fact sheets created for different communities, such as farmers,
gardeners, hunters, outdoor enthusiasts, and outdoor workers. An education billboard
had also been created and displayed on I5 North and South to encourage report
sightings of AGH. One final communication effort was a social media campaign using
the hashtag ThatlsNotAnAsianGiantHornet.

Concerning trapping, Ms. Cichorz explained that WSDA was encouraging the public to
participate in the AGH citizen scientist bottle trapping program that was occurring
between July 1- October 31 of 2020, with over 1, 150 traps being set. During this
program, the public was asked to collect their own material (bottles, orange juice, rice
wine, and a hanging device) and to survey the traps weekly. WSDA also had 40
cooperators, who had set up 325 bottle traps.

If collections of AGH were found, WSDA had 9 different locations set up for people to
drop off these collections. WSDA wanted these collections to monitor if any bees were
being caught and to create a survey of all the Vespidae species in the area.

Closing her briefing, Ms. Cichorz encouraged WISC and the audience to report sightings
and shared information about a new phone hotline would be created for beekeepers if
honeybee hives are attacked, or citizens that had captured a live hornet.

When opened to questions, Member Fyall asked if WSDA was collaborating with British
Columbia. Ms. Cichorz expressed that meetings with British Columbia were occurring,
but she did not know the details. Addressing Ms. Cichorz, Vice Chair Reeves asked if
sighting reports had continued after July and if any AGH had been collected. Ms.
Cichorz reiterated that citizens had discovered a total of 9 sightings.

Vice Chair Reeves also asked if WSDA was concerned about honeybee trapping
occurring with the bottle traps, to which Ms. Cichorz responded that the rice wine bait
used in the traps are a deterrent to honeybees.

Item 8: Asian Giant Hornet Response Update

Sven-Erik Spichiger, WSDA, introduced himself and addressed the response update on
AGH.

Mr. Spichiger began with a brief history on AGH detailing when it was reported, when
the species was confirmed, the species of hornet, its origin, how it looks, the size of the
hornet, the habitat it prefers, the threat it has to humans, its life cycle and the threat it
has to honeybees. Greater detail on AGH can be found in WISC's March 2020 meeting
minutes.
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Moving forward, Mr. Spichiger explained the 2020 response plan for AGH. This included
conducting survey around the 2019 detection sites, implementing the outreach and
communications plan, trapping and tracking live specimen, eradicating located nests,
and researching new detection and eradication methods.

Mr. Spichiger also noted that financial support was provided by the USDA Animal and
Plant Health Inspection Service Plant Protection and Quarantine and Washington State.
In addition to WSDA traps there had been trapping assistance provided by many
cooperating agencies, non-profit groups, citizen scientists, and industry organizations.
Technical support has been provided by the USDA, WSU, University of Washington and
many others.

Of 2,135 total traps, Mr. Spichiger explained that 615 had been set by WSDA, 325 were
set by cooperating organizations, and 1,195 were set by citizen scientists. When one of
these traps caught an AGH, WSDA then deploys a delineation grid.

Moving forward, Mr. Spichiger addressed the live trapping and tracking. He explained
that WSDA would be live-trapping hornets, attaching Bluetooth tags to the hornets, and
tracking the hornets back to its nest using cell phones with external antennas. Once the
general location of the nest is detected, a thermal imaging camera would be utilized to
discover the exact location. Once a nest was found, a crew wearing protective
equipment would use vacuum extraction followed by carbon dioxide (CO 2).

Of the 9 sightings between 2019 and 2020, 3 of the AHG had been live specimens.
Because many of the sightings had been near the Birch Bay area, additional traps and
public education have been deployed. Part of this public education included tips for
working safely near AGH. This included being alert if you are performing fieldwork in an
area with detection. If a nest is encountered, one should calmly leave the areas and
report the detection. Mr. Spichiger also expressed that people should stay on managed
paths and trails and avoid walking in the woods. The final tip was to avoid wearing
strong fragrances or perfumes, as these can attract hornets.

In closing, he encouraged people to report sightings, noting the address, latitude and
longitudes. He also expressed the importance of including the date and time, contact
information of property owners, photographs, and the direction that the hornet flies if it
escapes alive.
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Item 9: Washington Department of Fish and Wildlife Aquatic Invasive Species
Funding Request

Member Allen Pleus, WDFW, provided a summary of WDFW's agency-request funding
for the 2021-2023 biennium with focus on the Aquatic Invasive Species (AIS) Unit. He
noted that this is preliminary information only, as the budget request is under review by
the Governor's Office and requires approval.

WDFW would be requesting a $17 million enhancement. From that enhancement, Mr.
Pleus noted that $2.82 million would go toward the AIS Unit.

The intent of this request amount is to continue with status quo work and not to expand
the department. This funding would target zebra/quagga mussel early detection
monitoring, watercraft inspection pathways, European green crab management, and
Northern Pike management.

Mr. Pleus communicated that this funding is a follow-up to 2020’s supplemental funding
actions. WDFW had requested and received supplemental funding for European green
crab management, but the Governor vetoed supplemental funding for watercraft
inspections, and reduced funding for Northern Pike management due to COVID-19
revenue shortfalls.

Mr. Pleus went on to express that the AIS program does not have the base financial
resources to effectively prevent or manage aquatic invasive species or the ability to
implement the broad authorities provided by the state legislature under RCW 77.135. He
also expressed concern over the decline of recreational watercraft registration fees and
the lack of funding coming from the aquatic invasive species prevent permit revenues.

From a 2017 funding advisory report, the AIS program estimated that $10.4 million
would be needed per biennium to fully fund the program. Mr. Pleus detailed that $3.7
would be devoted to prevention, $2.5 million toward enforcement, $2.2 million to ballast
water management, and $2 million for new local management plan.

Because the AlS Unit cannot request that amount of funding in the current economic
climate, the unit will only address priority invasive species and react quickly to new
invasive species detections. The AIS Unit will also leverage base resources to build
cooperative, collaborative, and co-management alliances that expand resources and
offer opportunities to have ownership in outcomes.

Member Pleus noted that while integrated management may benefit all agencies, there
are disproportionate costs to Native American Tribes, rural communities, small
businesses, and lower income citizens.
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Before moving onto a brief update on European green crab (EGC), Member Pleus asked
if WISC had any questions.

Mr. Bush noted that WISC supported previously introduced AlS legislation and asked if
WISC wanted to express formal support toward this proposed funding. Member Pleus
expressed that a letter of support would be requested following the Governor's Office
approval.

Concerning EGC, Member Pleus provided detail on the response action areas, which
were the Coastal region and the Salish Sea Region. Within the Coastal Region, there is
Makah Bay, Grays Harbor, and Willapa Bay. Within the Salish Sea Region, there is the
Dungeness Spit, Drayton Harbor, Lummi Bay and Samish Bay. Member Pleus displayed
data that compared captures of 2019 and 2020.

In Drayton Harbor, there were 38 captures in 2019 and 203 captures in 2020. In Lummi
Bay there were 64 captures in 2019 and 1,500 in 2020. In the Dungeness Spit, there were
53 captures in 2019 and 3 captures in 2020. In the Samish Bay there were 8 captures in
2019 and 95 capture in 2020. In Makah Bay, there were 1,441 captures in 2019 and 1,030
captures in 2020. In Willapa Bay, there were 176 captures in 2019 and 1320 captures in
2020. Finally, in Grays Harbor, there were 150 captures in 2019 and 150 captures in
2020.

Chair Willard thanks Member Pleus for his briefing.

Item 10: Feral Swine Response Update

Terry Smith, USDA, provided a feral swine response update. Opening, Mr. Smith gave a
brief background on who the USDA's Wildlife Services are. He explained that the
mission of the program is to provide federal leadership and expertise to resolve wildlife
and human conflicts, so both can coexist.

One species that Wildlife Services tackles is feral swine. Mr. Smith detailed that in 2014,
congress appropriated $20 million to USDA-APHIS Wildlife Service to implement a
collaborative national feral swine management program in states where there was a
recognized feral swine population. The goal of this program was to minimize damage
caused by feral swine in order to protect agriculture, livestock, natural resources,
property and human health and safety.

Mr. Smith explained that $42,000 of the $20 million federal dollars are devoted to feral
swine management in Washington. Feral swine in Washington are typically escaped
domesticated pigs that revert to feral tendencies versus European wild boar.

WISC September 2020 13 Meeting Minutes





In 1982, there were 17 states that had feral swine, but this number had quickly jumped
to 35in 2017. These populations and distribution of the species have expanded due to
intentional translocations, escapes from fenced farming and hunting operations,
breeding with free-ranging domestic pigs, and prolific breeding behavior at a young
age.

Feral swine can easily destroy an area that they have established. Feral swine damage
may impact riparian habitat, historical sites, agricultural land, someone’s front yard, and
many other landscapes.

Mr. Smith detailed several state regulations concerning feral swine. This includes WAC
16-54-101, WAC 16-54-065, WAC 16-54-111, WAC 232-12-017, and WAC 16-80-060.

While Wildlife services can tackle this issue, public education and outreach plays a large
role. After raising awareness to feral swine, reporting is essential. Mr. Smith noted that
there were several avenues for feral swine reporting. This includes calling the feral swine
hotline, WISC's phone application or the WISC's website.

Following, Mr. Smith displayed a map of the number of reports and removals from the
years 2014-2019. He noted that these reports are not a reflection of the number of pigs
in Washington, but a reflection of the public's awareness of feral swine and how to
report.

While many of the responses to feral swine reporting are not actionable, Mr. Smith
detailed that for those that are actionable, the population will be eliminated. Often after
population elimination, genetic material would be collected and inputted into the Feral
Swine Genetic Archive. By tracking the genetic information, you can tell if it was a new
population that had not been eradicated or an old population that had not fully been
eradicated.

Item 11: Interagency Feral Swine Response Plant Update

Justin Bush updated WISC on the Interagency Feral Swine Response plan. Opening, Mr.
Bush thanked Mr. Smith for his presentation and expressed that without the work of
Wildlife Services, it is likely that there would still be a population of feral swine
established in Washington State.

Moving forward, Mr. Bush noted that a feral swine interagency plan did not exist prior to
2015. This plan was created through the collaboration of USDA, WISC, WSDA, and
WDFW. An updated plan has now been produced and Mr. Bush expressed that there
may be an annual update from here on out.
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Motion: Approval of Washington State Interagency Feral Swine Response
Plan Update

Moved by: Member Thorpe
Seconded by: Member Reeves

Decision: Approved

Item 12: Tribal and Municipal Response Capacities and Capabilities Survey

Justin Bush and Todd Murray, Washington State University (WSU), briefed the council
on an initiative to survey Tribes and Municipalities statewide to gauge invasive species
response capacity and capabilities. The initiative was conceived following the 2019 Lake
Roosevelt Invasive Mussel Rapid Response Exercise and the Urban Forest Pest Readiness
playbook. Through both of those projects, Mr. Bush expressed that WISC had interacted
with several partners that they had not previously collaborated with. Through these
interactions, it gave WISC ideas of new activities that could be implemented into WISC's
work. Building upon the information collected informally, a formal survey will provide
additional ideas and activities for the future. .

To collect the information, the council contracted with WSU to assist the survey process.
Mr. Murry explained that WSU Extension had partnered with the WSU Division of
Governmental Studies and Services to develop the survey. Currently, the survey goals
and objectives have been defined by the initial survey advisory team and the draft
questions are being finalized.

Once the survey is finalized, Mr. Murray relayed that it would be send out to the two
target audiences; Tribes and Municipalities. After receiving the survey responses, WSU
and WISC will analyze the results to summarize them for stakeholder workshops. The
results and findings will then be integrated into the short and long-term work plan for
the council.

Item 13: Ten Minute Break 1:20PM-1:30PM

Item 14: Invasive Species Curriculum Teacher Workshops

Alexis Haifley, WISC Community Outreach and Educational Specialist, gave a briefing
on teacher workshops and educational materials. Giving background information, Ms.
Haifley explained that through feedback from stakeholders there was an identified need
to create educational material for school age children concerning invasive species, so
WISC applied for Farm Bill Section 10007 during Fiscal Year 2018. Brianna Widner,
previous WISC staff, and the Pacific Education Institute then used the appropriated
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funding to create a middle school curriculum that would meet Next Generation Science
Standards. Once developed, the project was shifted toward education workshops for the
pilot program.

Ms. Haifley then explained that the teacher curriculum was made up of 6 different
lesson: What is an invasive species, bioblitz game, be a first detector, map the invasion,
presenting the worst invasive, and time to act. To teach the lesson, there is a breakdown
that includes an introduction, materials needed, preparation detail, the goals and
objectives, procedures, activities and timeframes, and the Next Generation Science
Standards.

In 2019, the first teacher workshops were held, and continued into 2020 through an
online platform. Because of cost savings through virtual webinars, additional workshops
were added in 2020.

Ms. Haifley then highlighted two comments from the feedback received from educators
that had participated in the workshops. One expressed that they “used to think
appropriate hands-on science would be hard in distance learning. Now [they] think it
can be easily done and enjoyable with minimal resources”.

Overall, there was positive feedback following the workshops and most educators who
attended intended on conducting the invasive species lessons with their students. For
those that were unlikely to use the materials, Ms. Haifley explained that these educators
did not fall into a science category and therefore could not easily implement it into their
lesson plans.

Closing, Ms. Haifley explained that additional workshops would also be held in 2022.

Item 15: Council Reauthorization

Opening, Justin Bush noted that WISC is set to expire in June of 2022, but to the
Recreation and Conservation Office (RCO) has submitted a request to extend the council
to June 30, 2032, which is a ten-year reauthorization versus the historical 5-year
reauthorization. The RCO has submitted this request to the Office of Financial
Management for the Governor Office's approval.

This request for 10-year authorization gained approximately 35 letters of support from
different agencies and organizations.

While the 10-year reauthorization is specifically listed in WISC's work plan, Mr. Bush
addressed Chair Willard to see if WISC would like to make further recognition of their
approval during this meeting. Chair Willard expressed that a formal recognition would
be welcomed.
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Motion: Approval of WISC Executive Coordinator, Justin Bush, acting on
behalf of WISC to support the reauthorization bill as necessary going forward and
stated within the 35 letters of support.

Moved by: Member Reeves
Seconded by: Member Pleus
Decision: Approved

Member Pleus and Member Maroney suggested that Mr. Bush create a memorandum or
formal letter recognizing this decision.

Item 16: Change in Leadership Discussion

Chair Willard expressed that he would be stepping down as Chair., with Vice Chair
Reeves and Vice Chair Maroney being the next possible chairs. If anyone else was
interested in the position, Chair Willard encouraged them to step forward.

Vice Chair Reeves nominated Member Maroney to step in as the next chair as he has
served on the council for a number of years and brings a unique Tribal perspective into
the role.

Motion: Approval of Member Joe Maroney becoming the next Chair of
WISC beginning in December of 2020

Moved by:  Member Reeves

Seconded by: Member Seebacher

Decision: Approved

Vice Chair Maroney thanked everyone for their approval and the opportunity.

Item 17: 2020-2025 Strategic Plan Update
Justin Bush gave an update on the council’s 2020-2025 Strategic Plan.

To begin, Mr. Bush reminded the council of their 2015-2020 Strategic Plan that is
coming to an end in December. In that Strategic Plan, there are 5 different areas of
work: Leadership and Coordination, Prevention, Education and Outreach, Early Detection
and Rapid Response, and Containment, Control and Eradication.

Concerning the next Strategic Plan, Mr. Bush displayed an outline. He communicated
that in December 2019 there had been a strategic plan work session during the WISC
meeting. During that work session, WISC came up with new areas of work and how the
areas of work were rated. At the March 2020 WISC meeting, there was another work
session that led to workgroups in April/May 2020. During the work sessions and
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workgroup meetings, there was discussion surrounding climate change and including
the topic as a stand-alone area of work. Mr. Bush explained that climate change would
not be its own section, but rather an aspect that is integrated into each area of work
within the Strategic Plan.

In June/July of 2020 there was a compilation of feedback and a 50 percent draft by
WISC staff. As of now, there has been an 80 percent draft created.

Within the newest draft, the “Areas of Work” has now been deemed “Key Strategic
Area”. The Key Strategic Areas, in order of importance, are now Leadership and
Coordination, Innovation and Research, Prevention, Education and Outreach, Early
Detection and Rapid Response, and Containment, Control, and Eradication.

Mr. Bush also detailed that the structure of the document had been changed to address
questions and concerns that were identified during the previous strategy. The new
format is intended to more clearly identify exactly what the council will be doing, versus
what the council is recommending or calling for at the local, state, regional, or national
scales. The structure is also designed to be visually expressive and less text-heavy with
the inclusion of photos that illustrate the various activities that are captured in the plan.

Closing, Mr. Bush informed the council that they would be requested to review and
comment on the 80 percent complete draft shortly after the meeting. Following those
revisions and review by the RCO communications team, public notice and invitation for
comments will be send out in November of 2020. In December of 2020, the final draft
will be adopted by WISC and later launched with a news release following.

Member Seaman suggested that the council dedicate a significant amount of the
December 2020 meeting agenda to this topic to ensure that approval could be reached.
Furthermore, Member Seaman explained that the strategy should be available when the
Legislative Session begins in January 2021 as an informational tool.

Item 18: Future Meeting Planning and Closing Remarks

Chair Willard encouraged WISC to provide topics for the next WISC meeting. Through
discussion, the following topics arose: WISC's Strategic Plan, Department of
Transportation’s new national work group, a new United States Fish and Wildlife Service
(USFWS) invasive species and climate change network, and update to European Green
Crab, and an update on the flowering rush surveys.

Closing, Member DeHaan, USFWS, expressed that he would be leaving his position in
Washington State and the WISC for a new position along the Great Lakes involving
invasive Asian Carp and fish genetics.
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Public comment: no public comment at the time.

Adjourn: The meeting adjourned at 2:39 PM

The next meeting will be December 10, 2020 on Zoom.
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WASHINGTON STATE
RECREATION AND CONSERVATION OFFICE

Washington Invasive
Species Counclil

WASHINGTON VEGETATION MANAGEMENT ASSOCIATION

2020 Weed and Invasive Species Conference Online Program

Tuesday
9:00-9:10 am
9:10 - 9:30 am

9:30 - 10:00 am

10:00 - 10:30 am

10:30 — 10:50 am

10:50 - 11:20 am

11:20 — 11:40 am

11:40 — 12:00 am

Wednesday

9:00-9:05 am

9:05-10:00 am

10:00 — 10:30 am

10:30 - 11:00 am

11:00 - 11:30 am

11:30 - Noon

NOVEMBER 3t Invasive Species Session

Housekeeping and Session Overview (Alexis Haifley, Washington Invasive Species Council)
Welcome and Opening Statements (Ray Willard, Washington Department of Transportation)

Washington Invasive Species Council Strategy, Services and Role in IPM (Justin Bush, Washington
Invasive Species Council)

Engaging the Public in the IPM Process: gypsy moth and Asian Giant Hornet (Karla Salp,
Washington Department of Agriculture)

Case Studies and Tools for Public Engagement in the IPM Process (Alexis Haifley, Washington
Invasive Species Council)

The Role of First Detectors in IPM Success (Todd Murray, Washington State University)

Asian Giant Hornet: A Case Study in Effective IPM (Cassie Cichorz, Washington Department of
Agriculture)

Invasive Species IPM Panel Q&A and Closing

NOVEMBER 4t - WA Veg Mngt Session

Welcome and Housekeeping (James Mallett, Washington Vegetative Management Association)

Identification and Control of Some Common Aquatic Noxious Weeds (Ben Peterson, King County
Noxious Weed Control Program)

Brush Control Strategies in the Pacific Northwest (Wes Wasson, Helena Agri-Enterprises)

Controlling Noxious Weeds in a Bareground Situation with the Right Herbicides (Jerry Ellis,
Wilbur Ellis Company)

TerraVue: The New Foundation for Tree, Brush and Broadleaf Weed Control (Rob LaGrange,
Corteva Agriscience)

Rejuvra™ - Advanced Control For The Restoration And Protection Of Rangeland, CRP Land And
Natural Areas (Kent Pittard, Bayer Vegetation Management)





Thursday
9:00 - 9:05 am
9:05-9:20 am

9:20 — 10:00 am

10:00 — 10:30 am

10:30 - 11:00 am
11:00 - 11:30 am

11:30 — Noon

Friday
9:00 — 9:10 am

9:10 - 9:40 am

9:40 - 10:10 am

10:10 — 10:40 am

10:40 — 11:00 am

11:00 - 11:30 am

11:30 — 11:45 am

11:45 am — 12:00 pm

NOVEMBER 5t - WA Veg Mngt Session

Welcome and Housekeeping (Jerry Ellis)
Weed List Update (Mary Fee, Washington State Noxious Weed Control Board)

A Virtual Field Trip of IVM Practice in WSDOT’s Port Angeles Maintenance Area (Ray Willard,
Washington Department of Transportation)

Best Practices for Effective Weed Control in Ornamental Landscape Beds (Frank Santiago,
Corteva Agriscience)

Herbicide Control of Problem Turf Weed (Tim Magney, Wilbur Ellis Company)
Disease Control and Prevention in Turfgrass (Chris Concienne, Helena Agri-Enterprises)

Glyphosate: Litigation, Legislative and Regulatory Update (James Curry, Bayer Crop Science)

NOVEMBER 6t Invasive Species Session

Housekeeping and Session Overview (Alexis Haifley, Washington Invasive Species Council)

Invasive Species Pathway Management: A Path to IPM Success (Clinton Campbell, U.S. Department
of Agriculture)

Strategies for IPM Readiness: A Municipal Urban Forestry Case Study (Daria Goztyla, Washington
Department of Natural Resources)

Templates for Eradication: Mediterranean Snail and Gypsy Moth (Sven-Erik Spichiger, Washington
Department of Agriculture)

A Whole Community Approach for IPM - Future Strategies and Public Involvement (Justin Bush,
Washington Invasive Species Council)

Pest Response using an ICS approach (Washington Department of Agriculture, Rapid Response &
Emergency Management Program)

Invasive Species IPM Panel Q&A

A Call to Action — We Can Do This! (Ray Willard, Washington Department of Transportation & Brad
White, Washington Department of Agriculture)

Washington Vegetation Management Association
P.O. Box 5021
Benton City, WA 99320
(509)288-4677 FAX: (509)288-4771
E-Mail: taryn@bazemanagement.com

Washington Invasive Species Council
(360)704-0973
E-Mail: InvasiveSpecies@rco.wa.gov
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“Naska Invasive Species

Workshop Agenda

Tuesday, Oct. 27

8:30-9
9-9:10

9:15-9:35

9:35-10:35
10:35-10:50

10:50-11:10

11:10-11:30

11:30-11:35
11:35-11:55

11:55-Noon

Virtual Coffee Break

Announcements, Zoom Intro and Welcome
Kickoff

Alaska Invasive Species Partnership Board
Updates

Committee Updates

Virtual Coffee Break with Invasive Species
Videos

Choking Out the Chokecherry: Effective Basal
Bark Treatments of Prunus padus, and Assess-
ing Non-target Impacts to Plants from Direct
Treatment, Gino Graziano, UAF Cooperative
Extension Service

Leveraging the Kenai Peninsula CWMA to Sur-
vey, Build Awareness and Implement Control of
Invasive Prunus Trees, Katherine Schake, Homer
Soil and Water Conservation District

Break

Best Management Practices for Orange Hawk-
weed Control and Other Invasive Asteracea,
Gino Graziano, UAF Cooperative Extension Service

Closing Remarks

Wednesday, Oct. 28

8:30-9
9-9:10

9:15-9:35

9:35-9:55

Virtual Coffee Break

Announcements, Zoom Intro and Welcome
Kickoff

Lake Roosevelt Enhanced Response Exercise:
Taking Invasive Mussel Preparedness to New
Heights and Building Connections between
Tribes, State and Federal Agencies, Justin Bush,
executive coordinator, Washington Invasive Species
Council

Evaluation of the Photochemical Dissipation

of Rotenone and Deguelin: Advancing the
Development of Accurate Fate Models for their
Persistence in Alaskan Water Bodies, Zachary C.
Redman and Patrick L. Tomco, University of Alaska
Anchorage

el
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COOPERATIVE

Wednesday, Oct. 28 (continued)

10-10:15

10:15-10:35

10:35-10:55

10:55-11
11-11:55

11:55-Noon
1 p.m.

Virtual Coffee Break with Breakout Room Op-
tions for Discussion

Taking the Next Step in Pike Suppression, Andy
Wizik, Cook Inlet Aquaculture Association

Investigating the Influence of Elodea canaden-
sis on Breeding Season Waterbird Distributions
on the Copper River Delta, Alaska, Jillian Jablon-
ski, Tyonek Tribal Conservation District

Break

Success and Barriers to Invasive Species Man-
agement: Moderated Panel Discussion with Pri-
vate Industry, with moderator Katherine Schake,
Homer Soil and Water Conservation District

Closing Remarks
New Board Member Ballots Close

Thursday, Oct. 29

8:30-9
9-9:10

9:15-10

10-10:15

10:15-10:35

10:35-10:55

10:55-11
11-11:15

11:15-11:35

11:35-11:50
11:50-Noon

Virtual Coffee Break

Announcements, Zoom Intro and Welcome
Kickoff

Updates on Invasive Species Legislation, Geran
Tarr, Alaska Representative

Virtual Coffee Break with Breakout Room Op-
tions for Discussion

Signature Invasive Species Initiatives at the U.S.
Department of the Interior: What They Mean for
Alaska, Scott Cameron and Hillary Smith, U.S.
Department of the Interior

U.S. Forest Service State and Private Forestry
Forest Health Protection: Who We Are, What We
Do, and How We Can Help, Betty Charnon, U.S.
Forest Service State and Private Forestry

Break

AKISP Awards Announced, Bylaws and New
Board Members

Exotic Species as Evolutionary Potential in a
Climate-Changing World, John Morton, Alaska
Wildlife Alliance

Rapid Updates: 3-Minute Presentations
Closing Remarks

UA is an AA/EO employer and educational institution and prohibits illegal discrimination against any individual: www.alaska.edu/nondiscrimination.
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November 19, 2020

Justin Bush
Washington Invasive Species Council

Dear Mr. Bush,

On behalf of the Alaska Invasive Species Partnership Board of Directors, | wanted to express our
appreciation for your presentation at the virtual 2020 Alaska Invasive Species Workshop held last
month.

About 120 consultants, concerned citizens, non-profit organizations, and agency personnel from across
the state participated in this workshop to learn more about best management practices and current
priorities in invasive species management. Thank you so much for sharing your time and experiences
with all of us. It is our goal that by having these collaborative workshops, we all gain the tools,
resources and knowledge necessary to ensure Alaska is wild and free of harmful invasive species.

Although the workshop was not as collaborative because of the virtual platform, it still provided
opportunities for participants to engage with speakers such as yourself. We hope we will be back to an
in-person meeting in 2021.

Best,

Lisa Ka’aihue
Chair

Providing statewide leadership in the prevention and reduction of the impacts from invasive species in Alaska






Western Invasive Species Council

November Calls Agenda
November 16-18, 2020
(All times shown in Mountain Time)

Monday, November 16 - WISC members only conference call

11:00 am Introduction and Rollcall

11:05 am Executive Committee Election

11:25am | Member Hot Topic Updates
o 1-2 minute summary of top three issues in state/regional issues that council
about which the council should be aware.

12:10 pm | Election Discussion
o Discussion of the Nov. 3 election results and how states might engage with a new
administration or the returning administration on invasive species issues.

12:30 pm | Project Updates / New Projects Proposals

12:45 pm | Member Spotlight
o Chelsea Arnott, Planner, Hawai‘i Invasive Species Council

1:00 pm Adjourn

Wednesday, November 18 — Invited partners meeting

11:00 am Introduction and Rollcall

11:10 am | WISC Overview
- WISC Executive Committee and Incoming Chair

11:30 am | DOI Strategic Plan

o Scott Cameron, Principal Deputy Assistant Secretary for Policy, Management and
Budget, U.S. Department of the Interior

o Hilary Smith, Senior Advisor for Invasive Species, U.S. Department of the Interior

11:50 am | USDA Update
o Osama El-Lissy, Deputy Administrator, Plant Protection and Quarantine, U.S.
Department of Agriculture

12:10 pm | National Invasive Species Council
o Stas Burgiel, Executive Director, NISC
o Jeff Morisette, Chief Scientist, NISC

12:20 pm | NAISMA
o Belle Bergner, Executive Director, North American Invasive Species Management
Association

12:30 pm | Adjourn







STATE OF WASHINGTON
November 10, 2020

The Honorable Andrew Wheeler
Administrator

U. S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, DC 20460

Re: Proposed Vessel Incidental Discharge National Standards
Dear Administrator Andrew Wheeler:

The Washington State Department of Ecology and the Washington State Department of Fish and Wildlife
request that you extend the comment period from 30 to 90 days for the proposed Vessel Incidental Discharge
National Standards (EPA-HQ-OW-2019-0482). The complexity and importance of this rulemaking requires
sufficient time for review and comment before final adoption.

It is imperative that Washington State has sufficient time to review and comment on a rule of such profound
importance to the wellbeing of Washington State and Puget Sound in particular. The features that make
Washington State such a stunning scenic, environmental, and economic resource also make it uniquely
sensitive to pollution. Discharges from vessels under the proposed standards can potentially spread invasive
species and affect water quality.

A requested side-by-side comparison of the Vessel General Permit requirements to the proposed rules was
promised by the Environmental Protection Agency (EPA), but has been continually delayed and is now not
expected until after November 10, if at all. Failure to provide such a document is counter to effective federal
and state consultation on a rule package of this size and complexity. Without having this comparison, we
need to spend additional time analyzing how EPA modified the proposed rules from the Vessel General
Permit requirements.

It is incumbent upon EPA to engage in substantive consultation with the states. A curtailed 30-day comment
period is woefully inadequate for standards of this magnitude and insufficient to satisfy the VIDA
requirement to afford states the opportunity to inform the development and implementation of the standards.
Please extend the comment period to 90 days.

Sincerely,
Laura Watson Kelly Susewind
Director Director

Department of Ecology Department of Fish and Wildlife






STATE OF WASHINGTON

November 24, 2020

My Jack Faulk

Oceans and Coastal Management Branch (4504T)
U.5. Environmental Protection Agency

1200 Pennsylvania Avenue NW

Washington, DC 20460

faulk jack@epa sov

Re:  Docket No. EPA-HQ-OW-2019-0482, Vessel Incidental Discharge National Standards
of Performance

Dear Mr. Fanlk:

Please accept these comments to the US. Environmental Protection Agency (EPA) on behalf of the
Washington State Department of Fish and Wildlife and the Washington State Department of
Ecology regarding the proposed Vessel Incidental Discharge National Standards of Performance
(Docket Number EPA-HQ-OW-2019-0482).

Acquatic Nuisance Species (ANS) and water pollution are a grave threat to Washington State,
disproportionately affecting small businesses, tribal cultural resources, endangered species, and
low-income communities. Substandard or unenforceable national standards will result in
environmental degradation. barriers to endangered species recovery, impacts to native biodiversity,
and impacts to Puget Sound ecosystem recovery. Impacts from ANS and water pollution could cost
our state hundreds of millions of dollars per year and significant losses in public resources. The
potential scope of this impact to Washington State is immense as it can affect our freshwater
resources (approximately 8,000 lakes and 70,000 miles of streams) and marine resources
(approximately 3,500 miles of shoreline and 19 deep water ports) that cross mmltiple state, federal,
international, and tribal jurisdictions.

EPA’s proposed standards threaten these priceless resources, as EPA’s proposed standards are
significantly less protective than current state standards. It will also be nearly impossible for states
and the United States Coast Guard to hold entities accountable for compliance. The proposed
standards do not protect the environment, or buman health, and do not meet the technology-based
standards as required under the Vessel Incidental Discharge Act (VIDA). As a result, discharges
from vessels under the proposed standards will spread ANS and will degrade water quality that the
state has worked so hard to protect.

Additionally, EPA failed to meet its oblizations for state consultation under VIDA. The consultation
with the states does not satisfy the objective of Executive Order 13132 to have “an accountable

Mr. Jack Faunlk
November 24, 2020
Page 2

process to ensure meaningfil and timely input by state and local officials™ for rules with Federalism
Implications. This process nmst be meaningful and be “early in the process of developing the
proposed regulation.™

EPA had two years to develop these rules in consunltation with states, as Congress intended, but
instead chose to eschew meaningful consultation in the creation of these regulations. EPA provided:
an insufficient series of 90-minute webinars as the “consultation” veme for all 50 states, provided
just a short 30-day formal comment period., rejected a national call to extend the comment peried to
90 days, and issued an inadequate request for U.S. coastal states to issue a Coastal Zone
Management concurrence on its national determination for the draft proposal.

Washington State shares the other states” alarm at EPA’s blatant disregard for federalism
consultation requirements with the Western Governors Association. the Association of Fish and
Wildlife Agencies, and many, many others. However, EPA can rectify this sitnation We strongly
request that EPA extend the public comment period to at least 90 days; and engage in meaningful
consultation with states to improve these proposed standards before final adoption.

Enclosed, please find our detailed substantive comments and redline of the proposed rules.
Additionally, we have also provided comments in a separate joint letter with other Pacific region
states. Please note that given the short amount of time afforded our review, we have captured only
the most significant failures of the propesed national discharge standards in our comments and
redlines. Failore to modify the proposed standards will result in the spread of aquatic miisance
species, significantly degrade water quality, threaten our state’s and nation’s environmental
resources, and hamm public health and the economy of Washington State.

Washington State continues to stand ready to engage in meaningful consultation on developing
standards of performance that meet the environmental protections required by VIDA.

Sincerely,

== {_tente g
lof .
Lanra Watson Kelly Susewind
Director Director

t of Ecolo, Department of Fish & Wildlife
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Attachment 1: Substantive Comments

Washington State has a number of major areas of concem regarding the proposed national standard.

Topics that concern us most inchude:

- Consultation with states

Standards enforceability

Coastal Zone Management Program
Protections against water polhution and ANS
Ballast Water

Chain lockers and Decks

. Exhaust Gas Emission Control Systems
9. Greywater

10. Biofouling

11. In-Water Cleaning

12. Emergency Order

13. State No-Discharge Zone
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Below we discuss each of these concerns in detail We have also attached a redline version of the
proposed standards with additional revision recommendations and comments that significantly
improve protection of state waters. compliance by vessel operators, and enforcement by states and
United States Coast Guard (USCG).

Review time

The complexity and importance of this rulemaking requires a mininmem of 90 days for review and
comment before final adoption. A formal 30-day comment period, especially in respect to failing to
provide adequate consultation with states as noted below. is woefully inadecuate for standards of
this magnitude. We concur with other Pacific region states and national entities concemed about
protecting our waters from ANS and water pollution that a mininmun 90-day review period is
required. We believe that EPA’s November 20 decision not to extend the comment period is
egregions and strongly request that you reconsider this decision.

Consultation with states

EPA’s efforts to promote a robust federal/state consultation process have been grossly inadequate.
WVIDA requires EPA to pronmigate federal standards of performance for marine pollution control
devices “in consultation with interested Governors.” The requirement to consult was meant to
allow Governors to influence the development of the standards of performance in compensation for
state preemption of being able to set higher standards.

Failure to provide a robust consultation process is directly in opposition to Congress” intent as
prrcm.ded in VIDA Sec. 902(4) that states. “to preserve the flexibility of States, political

i and certain regions with respect to the administration and enforcement of standards
relating to the discharge of pollutants from vessels engaged in manitime commerce and

transportation.” States cannot administer or enforce grossly inadequate standards and this could
have been prevented with robust consultation.

Another example of grossly inadequate consultation are EPA’s brief “consultation”™ webinars. On
July 10 and 18, 2019, EPA scheduled meetings with states” Governors or their delegates. These
meetings were purported to comply with EPA’s obligation to consult with interested Governors. At
the meetings, EPA was unwilling or unable to answer many questions about its contemplated
approaches for regulating incidental discharges and. instead, referred the states to the Vessel
General Permit (VGP). Following the July 10th and 18th meetings, we sent you a joint letter with
the States of California, Oregon. and Hawaii detailing our concerns. We also identified important
subyjects that we felt consultation was needed on. In response to our letter. no draft language for
review or comment was provided. Instead, EPA held a follow-up call on January 15. 2020, during
which EPA staff was willing only to listen to state comments, not engage in meaningfil discussion
and consultation.

On November 10th, EPA held another 90-minute “consultation” webinar for all 50 states and
territories with the same result. Lastly, Pacific region states (WA, CA. OF_ HL and AK) on
September 15th requested EPA to provide a crosswalk of changes from the VGP to the proposed
standards: EPA provided that summary on November 20 — 66 days from when requested and only
five days from the end of the formal 30-day comment period.

EPA’s failure to provide robust federal/state consultation 1s apparent in the proposed regulations.
This faiture by EPA. has resulted in proposed standards that are orders of magnitude below current
levels which unnecessarily places our waters at substantial risk for ANS and water pollution
impacts.

Coastal Zone Management Program

Washington's Coastal Zone Management Program (WCZMF) received EPA s so-called

National Consistency Determination for National Performance Standards for Discharges Incidental
to the Normal Operation of a Commercial Vessel on November 4, 2020. For the record, EPA
conducted no preliminary outreach with Washington’s CZMP prior to its submittal We recognize
that VIDA excludes EPA from reviewing the coastal states’ enforceable policies, but EPA cannot
then rely on two federal consistency regulations to justify its grossly inadecuate federal consistency
determination. EPA relies on the terms “national consistency determination” and “de mininms
activities” in its consistency determination, vet misapplies both of those federal consistency
regulations.

Both require early consultation with the coastal states, and, for national consistency determinations,
they “should. at a mininmm_ address the commeon denominator of these policies, i e, the common
coastal effects and management issues, and thereby address different states’ policies with one
discussion and deternination” (CFR 930.36). EPA’s consistency determination fails to meet that
standard and addresses no common enforceable policies.

Additionally. for de minfmis federal agency activities. “federal agencies are encouraged to review
their activities. ... to identify de minimis activities. and request state agency concurence that these
de minimis activities should not be subject to further state agency review. De minimis activities
shall only be excluded from state agency review if a federal agency and state agency agree” (CFR





(930.33 (3){1)). Aside from the fact that Washington State disagrees that the activities are de
minimis, EPA failed to consult with the WCZMP for its agreement that the activities are. in fact. de

THINTMIS .

Lastly. the EPA requests states” views and concmrrence on the proposal within 60 days. What
“views” is the EPA seeling beyond a straight concurence? Given the hastily compiled consistency
determination, it is difficult to imagine the EPA is intending to consider the “views™ of any coastal
state. Ecology will provide its decision and views on EPA’s consistency determination within the
time-frame afforded to states within the federal consistency regnlations.

Standards enforceability

The vast majority of standards of performance as proposed throughout § 139 are unenforceable in
their predominant application of best management practices and using “minimizing” as their
concept of setting a standard of performance over substantive numeric criteria and quantitative
practices. These poorly written standards will make it impossible for states and USCG to hold
entities accountable for compliance with these standards. This leaves state waters at a high risk from
impacts of ANS and water pollution. One way of addressing this problem is proposed in the
attached redline document under each incidental discharge section with the requirement that.
“Vessel operators mmst document compliance in shipboard logs and plans and provide rationale if a
bilge discharge could not be minimized or eliminated.”

It is also not clear to us the process that EPA used, if any. to consult with the USCG on the
standards to ensuge that the USCG is prepared and able to enforce the standards. In the experience
of Washington State, the USCG has typically not had enough personnel to provide necessary
enforcement. We remain concerned that the USCG will not have the ability. training, or personnel
resources necessary to enforce the proposed standards. EPA needs to coordinate and consult with
the USCG to ensure that the standards can be and will be enforced by the USCG. Together. EPA
and the USCG need to provide more information and assurances to the states regarding how they
will achieve implementation of the proposed standards.

Protections against water pollution and ANS

The standards of performance under the majority of as proposed throughout § 139 make it clear that
EPA has mterpreted CWA Sec. 312(p)(4)(B)(1it) “Minimum requirements™ to mean the lowest
comumon denominator that is practicable for industry rather than the best available standards that
protects state waters. Specifically. EPA did not use Vessel General Permit. Part 6 State Certification
information or contact states for current standards for meeting (p)(4)(B) “Stringency” directives in
determining the best available technology economically achievable (BATEA). These state standards
have often been in effect for decades with demonstrated ability to meet BATEA. but there is no
evidence that EPA tock those into consideration during dards development.

Ballast Water

EPA’s proposed elimination of ballast water best management practices under § 139.10(c) violates
CWA Sec. 312{p)(4)(B)(iti) “Minimmm requirements” for standards of performance. Under Section
2.2 of the Vessel General Permit. EPA requires that vessel operators implement the following
management measures to minimize or avoid uptake of ballast water in the following areas and
sttuations:

1. Areas known to have infestations or populations of harmfiyl organisms and pathogens (e.g..
toxic algal blooms).

Areas near sewage outfalls.

Areas near dredging operations.

Areas where tidal flushing is kmown to be poor or times when a tidal stream is kmown to be
turbid.

In darkmess. when bottom-dwelling organisms may rise up in the water column.

. Where propellers may stir up the sediment.

. Areas with pods of whales. convergence zones, and boundaries of major currents.
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EPA abandons these critical protection measures with the false claim that these protective measures
are not practical. EPA nmst retain these existing protective measures or develop new protective
measures that are no less siringent. Vessel operators are well-documented to be capable of adfusting
vessel operations to minimize or avoid environmental impacts from ballast water discharges.

EPA violated CWA Sec. 312(p)(4)(B) “Stringency” provisions that requires them to develop
standards of performance under § 139.10(d) based on the best available technology (BAT) for
ballast water management systems (BWMS). However, EPA’s analysis failed this requirement in
using limited performance data from 11 USCG-approved BWMS submitted by the Ballast
Equipment Manufacture’s Association. USCG as part of its BWMS approval process currently
holds the best available data for BWMS. To date USCG has approved 37 BWMS and has 8 BWMS
pending review. It is clear that based on the number of omitted BWMS that EPA did not perform a
comprehensive analysis of BAT in proposing the current ballast water discharge standards. EPA
must redo the analysis of BAT using all available data. Failure to do so would establish standards
that are neither protective of U.S waters nor reflective of available BWMS technology.

EPA’s exclusion of setting standards of performance under § 139.10 for monitoring ballast water
treatment systems viclates CWA Sec. 312(p)(4)(B)(iil) “Mintmmm requirements” to set standards of
performance for “All requirements contained in [VGP] parts 2.1 and 2.2 (relating to effluent limits
and related requirements).” Monitoring includes standards of performance within the purview of
EPA that are required to ensure AMS and BWMS are in compliance including for treatment system
functionality, monitoring equipment calibration. biological organism monitoring, biocide
monitoring. and requirements for record keeping and reporting. In regard to reporting, EPA mmst
continue its annal vessel reporting requirements to help in 5-year reviews and development of new
standards of performance under CWA 312(4)(D)(1). Due to rapidly developing technology in this
field. EPA also need to define a process for developing new standards as appropriate to be
published in the Federal Register.

Chain lockers and Decks

Standards of performance as proposed for Chain lockers under §139.14 and Decks under §139.15
are 5o poorly written that it will result in extensive releases of ANS and water pollution to state and
national waters above current protective and long-standing state levels. They are rife with
inconsistencies in application to ANS and water pollution standards of performance to where vessel
operators will not know how to achieve compliance and states and USCG will have no ability to
enforce. Cotrections are required within those sections and in the definitions section for “broom
clean” “minimize” and “reception facility.”





Exhaust Gas Emission Control Systems

EPA’s proposed exhaust gas emission control systems standards of performance under § 139.18 will
set state and national efforts back in working with indnstry to prevent water pollution from these
substantial discharges in both volume and toxicity. Washington State is the homeport for a number
of cruise lines that serve over a million passengers anmually. and is home to 75 public port districts.
A variety of conmmercial vessels use exhaust gas emission control systems. Discharges from these
systems are high in volume and can carry a high potential pollutant concentration and load.

The standards proposed by EPA are absent or are set at levels not meeting our state standards for
critical metals, individnal PAH (Polycyelic Aromatic Hydrocarbons) parameters, pH. and
aesthetics. Relying on IMO requirements without a technology assessment of discharges in ULS.
waters 15 insufficient. EPA has not shown that it has assessed the exhaust gas control system
technology capabilities or operational variations. nor the data collected under the VGP. The data
should be analyzed in comparison to state water quality standards. Washington State has evaluated
water discharges from exhaust gas cleaning systems from large cruise ships. Cur initial review of
data submitted to EPA under the VGP indicated that certain parameters were at times not consistent
with Washington State Water Quality standards criteria. Washington requests that the EPA revise
the proposed regulations to contain standards at least as stringent as those promulgated by the
States, in compliance with the intent of the Clean Water Act. A summary presentation of our
evaluation can be found at:

‘hitps:/fwww. ezview wa. zov/Portals/ 1962/ Documents/CruiseShip/2018%20Annual?e? 0Meeting%a2
OPresentation?e20EGCS%6204-2-19%2(updated?a20data pdf.

We urge EPA to consult with states and set limits and standards for the following additional
pollutants:

Metals:
arsenic lead silver
cadminm METCIy zinc
copper nicke]

Individual PAH's parameters:

Benzo(a)anthracene Benzo(b)fluroanthrene Dibenzo(a h Janthracene
Benzo(a)pyrene Chrysene Indeno(1.2.3-cdjpyrene

Washington also has set an aesthetic standard. Discharge aesthetics nmst not be impaired by the
presence of materials or their effects. excluding those of natural onigin. which offend the senses of
sight. smell, touch, or taste. Discharges from exhaust gas emission control systems have been
documented to include a visual effect including sheening and discoloration. EPA’s proposed
standards do not go far enough in meeting this aesthetic standard, instead EPA uses the undefined
words “design to minimize suspended particulate. ..~ Without a clear definition. regulated entities
could consider any system as designed to munimize particulates. The USCG will not have criteria to
point to for which systems meet this requirements. even if discharges clearly do not meet aesthetic
standards.

EPA is proposing a four-meter dilution factor for pH discharges from exhanst gas emission control
systems. Washington would like to see this removed from the proposed standards. Vessel exhanst
£as emission control systems already rely on dilution via utilizing intake of seawater to wash

exhaust and then a second intake of seawater for buffering prior to discharge. This results in
swapping an air poliutant for a water quality pollutant. Adding the dilution factor does not reflect
the pH discharge without nmltiple dilutions. while pH discharges are often highly acidic and add to
ocean acidification.

For the pH discharze limits, EPA proposes to allow an undefined “calculation-based methodology™
This could potentially result in each vessel operator using a different methodology. This will make
the pH limits hard for the USCG to enforce. Measuring and monitoring these discharges 1s a more
scientific, accurate. and enforceable way to determine pH. Please remove this option from the
proposed standards.

The proposed standards are required to be as effective at a minimmm as the Vessel General Permit.
Washington State recommends that EPA include Table 8: Nitrates + Nitrites Pernut Linvits in
Exhaust Gas Scrubber Discharge from the Vessel General Permit within section 139.18 of the
proposed standards. Washington believes that having the table would help vessel operators
understand their expectations and limits.

EPA proposes a prohibition on discharges of bleed-off water retained onboard in a holding tank: that
do not meet discharge requirements. However, the proposed standards are silent on bleed-off water
discharged directly. We recommend that EPA revise the standards to require bleed-off water
discharged directly to also meet the requirements in section 139.18.

Greywater

EPA’s proposed greywater standard of performance under § 139.21 threaten the protection of
Imman health during recreation. shellfish health and to prevent ocean acidification. The greywater
standards as proposed would allow for the discharges that potentially contain bacteria and other
significant pollutants. EPA must remove several loopholes within the proposed standards.

First, EPA’s proposal allows vessels to discharge greywater if they do not have any remaining
capacity. Many ships can divert greywater, blackwater. or exhanst gas emission control system
water into ballast tanks. However, EPA does not define the term capacity and does not require
wessels to use all tanks available for storage capacity. Therefore ships will be allowed to discharge
regardless of if they actually maximized their capacity or not, and the USCG will be unable to
enforce this standard.

Secondly, EPA should require all vessels to meet the requirements outlined in § 139 21(f) regardless
of size. The requirements in § 139 21(f) should be based on the holding capacity of the vessel and
not the size or distance travelled by the vessel from shore. Currently, the proposal has requirements
for vessels that travel bevond three nautical miles from shore but is silent on vessels that are within
one nautical mile from shore and do not go beyond that one mile. EPA needs to close these
loopholes.

Washington has established Water Quality Standards for fecal coliform and enterococci. EPA’s
standards as proposed for greywater discharges are higher than Washington's currently established
standards for these parameters. The table below compares EPA’s proposal versus Washington's
standards.






Parameter

EPA’s Proposed Standards

Washington's Surface Water
Quality Standards

Fecal Coliform

The 30-day geometric mean
nmst not exceed 20 cf/100 mL
(colony forming vndts/milliliter).
Greater than 90% of samples
st not exceed 40 cfi'100 mL.

Fecal coliform organism levels
within an averaging period mmst
not exceed a geometric mean
value of 14 CFU or MPN per
100 ml, with not more than 10

percent of all samples {or any
single sample when less than ten
sample points exist) obtained
within an averaging period
exceeding 43 CFU or MPN per
100 ml.

Enterococei organism levels
within an averaging period mmst
not exceed a geometric mean
walue of 30 CFU or MPN per
100 ml, with not more than 10
percent of all samples (or any
single sample when less than ten
sample values exist) obtained
within the averaging period
exceeding 110 CFU or MPN per
100 ml.

pH Must be maintained between 6.0 | pH mmst be within the range of
and 9.0 7.0to 8.5 with a human-caused
wariation within the above range
of less than 0.2 units.

Enterococci Nothing proposed

It is clear from the proposal that EPA did not take into account the Water Quality Standards put in
place by Washington State when developing the proposal. EPA nmst update their standards to be at
least as protective as Washington State. It is critical that EPA does this in order to contimue ensuring
the protection of buman health during recreation, shellfish health and to prevent ocean
acidification.

In addition. the geographic standards using the term vovage is unclear. It is defined in the regulation
as “any transit by a vessel traveling from or destined for any United States port or place.” However,
in terms of determining if a vessel “vovages” three nautical miles (nm) or one mm, it is unclear how
a vovage applies. If a vessel is sitting in port for a few weeks or months, and may not knmow when
their next voyage will oceur, how does this apply?

Biofouling

EPA proposed standards of performance under § 1395 and 13922 exceed its authority under VIDA
by asserting that biofouling is an incidental discharge. In doing so, EPA is effectively preempting
our state from regulating biofouling as reserved by Congress. As such. it 1s important that EPA
accurately defines this term to avoid the preemption of state anthority for activities that were
intended to be vndisturbed by VIDA. Congress added VIDA to an existing statute, which already
included a definition for discharge incidental to the normal operation of a vessel (33 US.C.. section
1322). Biofouling does not fit within Subparagraph (A), and the closest langnage refers to chemical

discharge from hull rather than a discharge from organisms on the hull itself It is clear from the
definition that biofouling is not a discharge incidental to the normal operation of a vessel under
VIDA

Furthermore. the definition of discharge in VIDA states that it “includes. but is not limited to, any
spilling, leaking. pumping. pouring. emitting. emptying or dumping.” The natural accunmlation of
organisms on a vessel hull does not fit in any of these examples. which require human action. Both
the attachment and detachment of organisms to vessels happens independently of vessel operators
and does not require any of the actions listed in the definition Thus, biofouling is not a discharge as
defined by Congress in VIDA.

Finally, in VIDA's legislative history the topic of biofouling is absent. Senate report (5. Rep. No.
115-89 (2019)). does not discuss the subject of biofouling. nor does it include the words bigfouling
or fouling anywhere in the document. In order to interpret that the intention of VIDA was to cover
biofouling. a reader would have to conclude that Congyess: (1) identified biofonling as a discharge
incidental to the normal operation of a vessel; but (2) failed to adequately define it as such under the
definition provided in VIDA; (3) failed to discuss biofouling as a significant threat during the bills
development; and (4) failed to discuss this threat in the bill’s purpose language. The only reasonable
conclusion is that the presence of biofouling was not viewed by Congress as a discharge incidental
to the normal operation of a vessel and language suggesting this should be removed from VIDA.

In-Water Cleaning

EPA’s proposed standards of performance under § 139.22(c) for in-water cleaning will set state
protections for ANS and water pollution back decades. The proposed regulation allows for m-water
cleaning without capture even when macrofouling is present and on vessels that use anti-fonling
paints that contain biocides. In these scenarios, the risk of introducing ANS substantial amounts of
biocides from antifouling coating is high. VIDA does not include thresholds for acceptable biocide
release during this type of cleaning event. We propose to significantly increase protections by
requining in-water cleaning without capture be conducted on vessels only at the microfouling level
and only if the vessel is biocide free or if there is sufficient data that cleaning releases biocides can
be accomplished below an appropriate threshold.

EPA proposed standards of performance under § 139 22(c)(4)(ii) for in-water cleaning and capture
(TWCC) system discharges exceeds VIDAs incidental discharge autherity. TWCC system
discharges do not align with VIDA’s definition of discharges incidental to the normal operation of
vessels. VIDA defines discharges incidental to the normal operation of a vessel as discharges that
include (i) graywater, bilge water. cooling water. weather deck runoff. ballast water, oil water
separator effluent. and any other pollutant discharge from the operation of a marine propulsion
system. shipboard maneuvering system, crew habitability system. or installed major equipment.
such as an aircraft carner elevator or a catapult. or from a protective, preservative, or absorptive
application to the hull of the vessel; and (if) a discharge in connection with the testing, maintenance.
and repair of a system described in clanse (i) whenever the vessel 1s waterbome: ™ as well as “[alny
discharge of sewage from vessels, effluent from properly functioning marine engines. lanndry,
shower, and galley sink wastes[.]” (33 U.S.C. § 1322(p)(a)(12); 40 CFR. § 122.3(a).)

TWCC system discharges are the result of the use and operation of systems that are designed to
“capture coatings and biofouling organisms. filter biofouling organisms from the effluent. and
mininize the release of biocides.” (85 Fed Reg. 67868). Duning the operation of [WCC system
effluent and debais is carried to a separate facility (typically on a barge or land), for treatment and





discharge. The waste stream that results from filtration and treatment is now an industrial discharge
and is no longer the responsibility of the vessel owner or operator. As such, discharges from TWCC
cleaning does not meet the scope of incidental discharge as defined i VIDA | and should not be
included in the proposed standard. These discharges should be regulated through the appropriate
NPDES permitting authorities, either NPDES delegated states or USEPA, not under VIDA

Section 139.22(c)(4)(1) of the proposed regulation prohibits the in-water cleaning of biofouling that
exceeds a fouling rating of FR-20 unless “(1) The biafouling is local in origin and cleaning does not
result in a plume or cloud of Faint. ™ (85 Fed Reg. 67889.) The “local in origin”™ standard is not
measurable or enforceable and will result in the sanctioned discharge of invasive species. We
suggest removing this exception from the regulation Furthermore, the TS, Navy FR scale was
developed. and is used to estimate the drag imposed on vessel efficiency by varying degrees of
biofouling in crder to determune the appropriat of n-water cleaning. The FR scale uses height
of biofouling from vessel surface to score a vessel. but does not take into account the extent to
which fouling may be present across the underwater surface. A vessel with “hard”™ fouling such as
bamacles or tubeworms can have a score of FR-40 to FR-70 regardless of the Percentage of covered
area. Organisms that may pose a clear NIS risk. but are considered “soft” fouling due to their
composition and low profile on a vessel would be scored as only FR-30. The FR scale is
inappropriate for the proposed regulations and is inadequate at reducing the risk of introducing NIS.
We strongly suggest removing the FR scale from the proposed regulations. We suggest that in its
place EPA defines and nses the terms “microfouling”™ and “macrofouling.” and differentiate
between the two using the size threshold of > 0.5 cm for macrofouling found in Mormisey et al..
2015,

Finally. a standard for paint discharge that simply requires that no plume or cloud of paint result
from the cleaning neither satisfies the technology-based standards applicable to VIDA nor protects
water quality.

Emergency Order

EPA’s proposed process for Govemeor s to petition for emergency orders under § 139.50 that allows
a 180 day= review period provides no assurance that emergencies will be addressed in an expedited
manner. Congress included this provision as another avenme to address the significant compromise
the states accepted in preempting our ability to set higher standards or rapidly address new ANS or
water pollution threats that are geographically specific and require a timely response to prevent or
limit harm.

No one would reasonably expect it would talke 180 days to respond to an oil or chemical spill, so
why would EPA allow impediments to rapidly addressing sinuilar significant biological and
pollution threats? An emergency order needs to be expedited to issuance within days. not weeks or
months.

To remedy this concemn, we propose that EPA (and USCG as required for seeking concurrence)
delegate these orders to the region that covers the geographic area under which the emergency order
15 based and that they apply an expedited process. In addition. we recommend that EPA develop. in
consultation with states, a form and emergency protocol that supports an expedited process.

No-Discharge Zone
The required elements of the application for State No Discharge Zones 15 cumbersome and unclear.
Many of the application requirements are routed in the recent Puget Sound Sewage No Discharge

Zone. yet EPA did not reach out to Washington State in consultation or to obtain input on the
development of these application requirements.

Section 139.52(c)(3) requires a table identifying the types and numbers of vessels operating in the
waterbody and those subject to the prohibition. The value should be allowed to be an estimate as
this is literally a moving target.

Section 139.52(c)(4) requires a detailed table of pumpout facility information. For mobile pumpout
facilities and trucks. the locations and dranght requirements will vary. The requirement should
allow for a description of the coverage area and ranges.

Section 139.52(c)(5) requires a map indicating the location of each facility. For mobile pumpout
facilities and pumper trucks, a narrative description of coverage areas should be sufficient.

Section 139.52(c)(7) requires a detailed analysis of the impacts of vessels subject to the prohibition
including feasibility to collect and store. retrofitting extent. costs, and safety implications. This
requirement is vague and cumbersome. These requirements are inconsistent with and go beyond the
VIDA requirements to assess the adequacy of facilities for safe and sanitary removal and treatment
of the discharge being reasonably available. Section 139.52(c)(7)(d) adds costs to the st which is
not included or required by VIDA. In addition. a ratio of pumpount facilities should only be
considered for vessels that actually require the use of the pumpout to comply with the no discharge
zone. Many vessels have the holding capacity and operational practice of discharging outside the
NDZ or outside U.S. waters. A ratio threshold should be defined.
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PART 139—DISCHARGES INCIDENTAL TO THE
NORMAL OPERATION OF VESSELS

Subpart A—Scope

139.1 Coverage.

139.2 Definitions.

139.3 Other Federal laws.

Subpart B—General Standards for Discharges Incidental to the Normal Operation of a
Vessel

139.4 General operation and maintenance.
139.5 Biofouling management.

139.6 Oil management.

Subpart C—Standards for Specific Discharges Incidental to the Normal Operation of a
Vessel

139.10 Ballast tanks.

139.11 Bilges.

139.12 Boilers.

139.13 Cathodic protection.

139.14 Chain lockers.

139.15 Decks.

139.16 Desalination and purification systems.
139.17 Elevator pits.

139.18 Exhaust gas emission control systems.
139.19 Fire protection equipment.

139.20 Gas turbines.

139.21 Graywater systems.

139.22 Hulls and associated niche areas.
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139.23 Inert gas systems.

139.24 Motor gasoline and compensating systems.
139.25 Non-oily machinery.

139.26 Pools and spas.

139.27 Refrigeration and air conditioning.

139.28 Seawater piping.

139.29 Sonar domes.

Subpart D—Special Area Requirements

139.40 Federally-protected waters.

Subpart E—Procedures for States To Request Changes to Standards, Regulations, or
Policy Promulgated by the Administrator

139.50 Petition by a Governor for the Administrator to establish an emergency order or
review a standard, regulation, or policy.

139.51 Petition by a Governor for the Administrator to establish enhanced Great Lakes
System requirements.

139.52 Application by a State for the Administrator to establish a State No-Discharge
Zone.

Appendix A to Part 139—Federally-Protected Waters

Subpart A—Scope

§139.1 Coverage.

(a) Vessel discharges. Except as provided in paragraph (b) of this section, this part applies
to:

(1) Any discharge incidental to the normal operation of a vessel; and

(2) Any discharge incidental to the normal operation of a vessel (such as most graywater)
that is commingled with sewage, subject to the conditions that:

(i) Nothing in this part prevents a state from regulating sewage discharges; and

(i) Any such commingled discharge must comply with all applicable requirements of:
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(A) This part; and

(B) Any law applicable to the discharge of sewage.

(b) Exclusions. This part does not apply to any discharge:

(1) Incidental to the normal operation of:

(i) A vessel of the Armed Forces subject to 33 U.S.C. 1322(n);

(ii) A recreational vessel subject to 33 U.S.C. 1322(0);

(iif) A small vessel or fishing vessel, except that this part applies to any discharge of ballast
water from a small vessel or fishing vessel; or

(iv) A floating craft that is permanently moored to a pier, including a floating casino, hotel,
restaurant, or bar; or

(2) That results from, or contains material derived from, an activity other than the normal
operation of the vessel, such as material resulting from an industrial or manufacturing
process onboard the vessel; or

(3) If compliance with this part would compromise the safety of life at sea.

(c) Area of coverage. The standards in this part apply to any vessel identified in paragraph
(a) of this section, not otherwise excluded in paragraph (b) of this section, while operating
in the waters of the United States or the waters of the contiguous zone.

(d) Effective date. (1) The standards in this part are effective beginning on the date upon
which regulations promulgated by the Secretary governing the design, construction,
testing, approval, installation, and use of marine pollution control devices as necessary to
ensure compliance with the standards are final, effective, and enforceable.

(2) As of the effective date identified in paragraph (d)(1) of this section, the requirements of
the Vessel General Permit and all regulations promulgated by the Secretary pursuant to
Section 1101 of the Nonindigenous Aquatic Nuisance Prevention and Control Act of (16
U.S.C. 4711), including the regulations contained in 46 CFR 162.060 and 33 CFR part 151
subparts C and D, as in effect on December 3, 2018, shall be deemed repealed and have
no force or effect.

§139.2 Definitions.

The following definitions apply for the purposes of this part. Terms not defined in this
section have the meaning as defined under the Clean Water Act (CWA) and applicable
regulations.

Administrator means the Administrator of the Environmental Protection Agency. (source:
CWA section 101(d)).

Aquatic Nuisance Species (ANS) means a nonindigenous species that threatens the
diversity or abundance of a native species; the ecological stability of waters of the United
States or the waters of the contiguous zone; or a commercial, agricultural, aquacultural, or
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recreational activity that is dependent on waters of the United States or the waters of the
contiguous zone. (source: CWA section 312(p)(1)(A)).

Ballast tank means any tank or hold on a vessel used for carrying ballast water, whether or
not the tank or hold was designed for that purpose. (source: 33 CFR 151.1504).

Ballast water means any water, to include suspended matter and other materials taken
onboard a vessel, to control or maintain trim, draught, stability, or stresses of the vessel,
regardless of the means by which any such water or suspended matter is carried; or during
the cleaning, maintenance, or other operation of a ballast tank or ballast water
management system of the vessel. The term does not include any substance that is added
to that water that is directly related to the operation of a properly functioning ballast water
management system. (source: CWA section 312(p)(1)(B)).

Ballast water exchange means the replacement of ballast water in a ballast tank using one
of the following methods:

(1) Flow-through exchange, in which ballast water is flushed out by pumping in mid-ocean
water at the bottom of the tank if practicable, and continuously overflowing the tank from
the top, until three full volumes of tank water have been changed.

(2) Empty and refill exchange, in which ballast water is pumped out until the pump loses
suction, after which the ballast tank is refilled with water from the mid-ocean. (source:
CWA section 312(p)(1)(D)).

Ballast water management system means any marine pollution control device (including all
ballast water treatment equipment, ballast tanks, pipes, pumps, and all associated control
and monitoring equipment) that processes ballast water to kill, render nonviable, or remove
organisms; or to avoid the uptake or discharge of organisms. (source: CWA section

312(p)(1)(E)).

Bioaccumulative means the failure to meet one or more of the criteria established in the
definition of Not Bioaccumulative.

Biodegradable for the following classes of substances, means (all percentages are on a
weight/weight concentration basis):

(1) For oils: At least 90% of the formulation (for any substances present above 0.1%)
demonstrates, within 28 days, either the removal of at least 70% of dissolved organic
carbon (DOC), production of at least 60% of the theoretical carbon dioxide, or consumption
of at least 60% of the theoretical oxygen demand). Up to 5% of the formulation may be
non-biodegradable but may not be bioaccumulative. The remaining 5% must be inherently
biodegradable.

(2) For greases: At least 75% of the formulation (for any substances present above 0.1%)
demonstrates, within 28 days, either the removal of at least 70% of DOC, production of at
least 60% of the theoretical carbon dioxide, or consumption of at least 60% of the
theoretical oxygen demand). Up to 25% of the formulation may be non-biodegradable or
inherently biodegradable but may not be bioaccumulative.
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(3) For soaps, cleaners, and detergents: A product that demonstrates, within 28 days,
either the removal of at least 70% of DOC, production of at least 60% of the theoretical
carbon dioxide, or consumption of at least 60% of the theoretical oxygen demand.

(4) For biocides: A compound or mixture that, within 28 days, demonstrates removal of at
least 70% of DOC and production of at least 60% of the theoretical carbon dioxide.

Biofouling means the accumulation of aquatic organisms such as micro-organisms, plants,
and animals on surfaces and structures immersed in or exposed to the aquatic
environment. (source: Modified from IMO MEPC.207(62)).

Broom clean means a condition in which care has been taken to prevent or eliminate any
visible sheen or concentration of tank, e+ cargo, garbage, machinery, maintenance,
construction or other spills and residues, so that any remaining tank-er-carge spills or
residues consist only of minimal amounts of dust, powder, or isolated and random pieces,
none of which exceeds one inch in diameter. (source: Modified from 33 CFR 151.66).

Comment:

e Required for consistency with intent of Sec. 139. EPA modification of “broom clean” definition as originally
applied to bulk dry cargo residues is incomplete.

e “Sheen” added for consistency with similar Bilge discharge provisions under 139.11(b);

e “garbage, machinery...” added for consistency with 139.15 Decks discharge provisions;

¢ “minimal amounts” added to provide for improved enforceability.

Captain of the Port (COTP) zone means such zone as established by the Secretary
pursuant to sections 92, 93, and 633 of title 14, United States Code. (source: CWA section

312(p)(1)(J))-

Commercial vessel means, except as the term is used in § 139.10(g), any vessel used in
the business of transporting property for compensation or hire, or in transporting property
in the business of the owner, lessee, or operator of the vessel. (source: CWA section
312(a)(10)). As used in § 139.10(g), the term commercial vessel means a vessel operating
between:

(1) Two ports or places of destination within the Pacific Region; or

(2) A port or place of destination within the Pacific Region and a port or place of
destination on the Pacific Coast of Canada or Mexico north of parallel 20 degrees north
latitude, inclusive of the Gulf of California. (source: CWA section 312(p)(10)(C)(i)).

Constructed in respect of a vessel means a stage of construction when:
(1) The keel of a vessel is laid;
(2) Construction identifiable with the specific vessel begins;

(3) Assembly of the vessel has commenced and comprises at least 50 tons or 1% of the
estimated mass of all structural material of the vessel, whichever is less; or

(4) The vessel undergoes a major conversion. (source: 33 CFR 151.1504).
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Contiguous zone means the entire zone established by the United States under Article 24
of the Convention on the Territorial Sea and the Contiguous Zone which extends from the
base line of the territorial sea of the United States seaward 24 nautical miles. (source:
CWA section 502(9)).

Comment:

¢ Required to clarify protection distances and for consistency to EEZ definition in application of layman terms
on what this distance means.

e Territorial Sea extends 12 nm and Contiguous Zone extends another 12 nm from that.

Discharge means “discharge incidental to the normal operation of a vessel” as defined in
this section.

Discharge incidental to the normal operation of a vessel means a discharge, including—

(1) Graywater, bilge water, cooling water, weather deck runoff, ballast water, oil water
separator effluent, and any other pollutant discharge from the operation of a marine
propulsion system, shipboard maneuvering system, crew habitability system, or installed
major equipment, such as an aircraft carrier elevator or a catapult, or from a protective,
preservative, or absorptive application to the hull of the vessel; and

(2) A discharge in connection with the testing, maintenance, and repair of a system
described in clause (1):

(i) Whenever the vessel is waterborne; and does not include—
(A) A discharge of rubbish, trash, garbage, or other such material discharged overboard;

(B) An air emission resulting from the operation of a vessel propulsion system, motor
driven equipment, or incinerator; or

(3) A discharge that is not covered by § 122.3 of this chapter (as in effect on February 10,
1996). (source: CWA section 312).

Discharge of oil in such quantities as may be harmful means any discharge of oil, including
an oily mixture, in such quantities identified in 40 CFR 110.3 and excluding those
discharges specified in 40 CFR 110.5.

Empty ballast tank means a tank that has previously held ballast water that has been
drained to the limit of the functional or operational capabilities of the tank (such as loss of
pump suction); is recorded as empty on a vessel log; and may contain unpumpable
residual ballast water and sediment. (source: CWA section 312(p)(1)(K)).

Environmentally Acceptable Lubricant (EAL) means a lubricant, including any oil or grease,
that is “biodegradable,” “minimally-toxic,” and “not bioaccumulative,” as these terms are
defined in § 139.2.

Exclusive Economic Zone (EEZ) means the area established by Presidential Proclamation
Number 5030, dated March 10, 1983 which extends from the base line of the territorial sea
of the United States seaward 200 nautical miles, and the equivalent zone of Canada.
(source: 33 CFR 151.1504).
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Existing vessel means a vessel constructed, or where construction has begun, prior to the
date identified in regulations promulgated by the Secretary as described in § 139.1(e).

Federally-protected waters means any waters of the United States or the waters of the
contiguous zone subject to federal protection, in whole or in part, for conservation
purposes, located within any area listed in Appendix A, as designated under:

(1) National Marine Sanctuaries designated under the National Marine Sanctuaries Act (16
U.S.C. 1431 et seq.);

(2) Marine National Monuments designated under the Antiquities Act of 1906;

(3) A unit of the National Park System, including National Preserves and National
Monuments, designated by the National Park Service within the U.S. Department of the
Interior;

(4) A unit of the National Wildlife Refuge System, including Wetland Management Districts,
Waterfowl Production Areas, National Game Preserves, Wildlife Management Areas, and
National Fish and Wildlife Refuges designated under the National Wildlife Refuge System
Administration Act of 1966 as amended by the National Wildlife Refuge System
Improvement Act of 1997;

(5) National Wilderness Areas designated under the Wilderness Act of 1964 (16 U.S.C.
1131-1136); and

(6) Any component designated under the National Wild and Scenic Rivers Act of 1968, 16
U.S.C. 1273.

Comment:

¢ Required to remove inappropriate ranking system for intent of Sec. 139.

e This scale is inappropriate as a risk metric as its primary purpose is to evaluate operational efficiency and
determine cleaning regimes to improve energy efficiency for the U.S. Navy.

e The EPA is using this FR scale only to differentiate between microfouling and macrofouling — whose
definitions are added below.

Graywater means drainage from dishwater, shower, laundry, bath, and washbasin drains.
It does not include drainage from toilets, urinals, hospitals, animal spaces, and cargo
spaces. (source: 33 CFR 151.05).

Great Lakes means Lake Ontario, Lake Erie, Lake Huron (including Lake Saint Clair), Lake
Michigan, Lake Superior, and the connecting channels (Saint Mary's River, Saint Clair
River, Detroit River, Niagara River, and Saint Lawrence River to the Canadian border), and
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includes all other bodies of water within the drainage basin of such lakes and connecting
channels. (source: CWA section 118(a)(3)(B)).

Great Lakes State means any of the states of Illinois, Indiana, Michigan, Minnesota, New
York, Ohio, Pennsylvania, and Wisconsin. (source: CWA section 312(p)(1)(M)).

Gross Register Tonnage (GRT) means the gross tonnage measurement of the vessel
under the Regulatory Measurement System. (source: 46 CFR 69.9).

Gross Tonnage ITC (GT ITC) means the gross tonnage measurement of the vessel under
the Convention Measurement System. (source: 46 CFR 69.9).

Impaired waterbody means a waterbody identified by a state, tribe, or EPA pursuant to
section 303(d) of the CWA as not meeting applicable state or tribal water quality standards
(these waters are called “water quality limited segments” under 40 CFR 130.2(j)) and
includes both waters with approved or established Total Maximum Daily Loads (TMDL)
and those for which a TMDL has not yet been approved or established.

Inherently biodegradable means the property of being able to be biodegraded when
subjected to sunlight, water, and naturally occurring microbes to the following level:
Greater than 70% biodegraded after 28 days using OECD Test Guidelines 302C or greater
than 20% but less than 60% biodegraded after 28 days using OECD Test Guidelines 301
A-F.

Internal Waters means:

(1) With respect to the United States, the waters shoreward of the territorial sea baseline,
including waters of the Great Lakes extending to the maritime boundary with Canada, and

(2) With respect to any other nation, the waters shoreward of its territorial sea baseline, as
recognized by the United States. (source: Modified from 33 CFR 2.24 as referenced in
CWA section 312(p)(1)(0)).

Live or living, notwithstanding any other provision of law (including regulations), does not:
(1) Include an organism that has been rendered nonviable; or

(2) Preclude the consideration of any method of measuring the concentration of organisms
in ballast water that are capable of reproduction. (source: CWA Section 312(p)(6)(D)(i)).

Macrofouling means large, distinct multicellular organisms visible to the human eye such
as barnacles, tubeworms, or fronds of algae.

Comment:
e Required for application to Sec. 139.22 revision to replace Fouling Rating definition. Source is IMO
Biofouling guidelines definition.

Major conversion means a conversion of an existing vessel:
(1) That substantially alters the dimensions or carrying capacity of the vessel; or

(2) That changes the type of the vessel; or
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(3) The intent of which, in the opinion of the government of the country under whose
authority the vessel is operating, is substantially to prolong its life; or

(4) Which otherwise so alters the vessel that, if it were a new vessel, it would become
subject to relevant provisions of MARPOL not applicable to it as an existing vessel.
(source: 33 CFR 151.05).

Marine Growth Prevention System (MGPS) means an anti-fouling system used for the
prevention of biofouling accumulation in seawater piping systems and sea chests. (source:
Modified from IMO MEPC.207(62)).

Marine Pollution Control Device (MPCD) means any equipment or management practice
(or combination of equipment and management practice) for installation and use onboard a
vessel that is: Designed to receive, retain, treat, control, or discharge a discharge
incidental to the normal operation of a vessel; and determined by the Administrator and the
Secretary to be the most effective equipment or management practice (or combination of
equipment and a management practice) to reduce the environmental impacts of the
discharge, consistent with the factors considered in developing the standards in this part.
(source: CWA section 312(p)(1)(P)).

Master means the officer having command of a vessel. (source: 46 CFR 10.107).

Mid-ocean means greater than 200 nautical miles (NM) from any shore, except when a
ballast water exchange or saltwater flush outside of 50 NM is authorized in this part, then it

means greater than 50 NM from any shore Fepregelapmam%errar\eeetbalmst—t&mes%

Comment:
e Required for consistency with CWA section (p) that spells it “midocean”
¢ Required to remove a regulation action from definition section

Microfouling means microscopic organisms including bacteria and diatoms and the slimy
substances that they produce. Biofouling comprised of only microfouling is commonly
referred to as a slime layer.

Comment:
e Required for application to Sec. 139.22 revision to replace Fouling Rating definition. Source is IMO
Biofouling guidelines definition.

Minimally-Toxic means, for lubricants (all percentages are on a weight/weight basis):

(1) If both the complete formulation and the main constituents (that is constituents making
up greater than or equal to 5% of the complete formulation) are evaluated, then the acute
aquatic toxicity of lubricants, other than greases and total loss lubricants, must be at least
100 mg/L and the LC50 of greases and total loss lubricants must be at least 1000 mg/L; or

(2) If each constituent is evaluated, rather than the complete formulation and main
constituents, then for each constituent present above 0.1%: Up to 20% of the formulation
can have an LC50 greater than 10 mg/L but less than 100 mg/L and an NOEC greater




https://www.federalregister.gov/select-citation/2020/10/26/33-CFR-151.05

https://www.federalregister.gov/select-citation/2020/10/26/46-CFR-10.107



Attachment 2 Washington State Redline EPA-HQ-OW-2019-0482; FRL-10015-54-0W

than 1 mg/L but less than 10 mg/L; up to 5% of the formulation can have an LC50 greater
than 1 mg/L but less than 10 mg/L and an NOEC greater than 0.1 mg/L but less than 1
mg/L; and up to 1% of the formulation can have an LC50 less than 1 mg/L and an NOEC
less than 0.1 mg/L.

Minimally-toxic, phosphate-free, and biodegradable means properties of a substance or
mixture of substances that:

(1) Have an acute aquatic toxicity value corresponding to a concentration greater than 10
ppm;

(2) Do not produce residuals with an LC50 less than 10 ppm;

(3) Are not bioaccumulative;

(4) Do not cause the pH of the receiving water to go below 6.0 or above 9.0;

(5) Contain, by weight, 0.5% or less of phosphates or derivatives of phosphate; and
(6) Are biodegradabile.

Minimize means to reduce or eliminate to the extent achievable using any control measure
that is technologically available and economically practicable and achievable and
supported by demonstrated best management practices such that compliance can be
documented in shipboard logs and plans and rationale provided in cases where minimizing
could not be achieved.

Comment:
¢ Required to clarify type of documentation necessary to establish compliance.

Niche Areas means areas on a ship that may be more susceptible to biofouling due to
different hydrodynamic forces, susceptibility to coating system wear or damage, or being
inadequately, or not, painted (e.g., sea chests, bow thrusters, propeller shafts, inlet
gratings, drydock support strips) (source: MEPC.207(62)).

Not bioaccumulative means any of the following:

(1) The partition coefficient in the marine environment is log KOW less than 3 or greater
than 7;

(2) The molecular mass is greater than 800 Daltons;
(3) The molecular diameter is greater than 1.5 nanometer;

(4) The bioconcentration factor (BCF) or bioaccumulation factor (BAF) is less than 100
L/kg; or

(5) The polymer with molecular weight fraction below 1,000 g/mol is less than 1%.

Oil means oil of any kind or in any form, including but not limited to any petroleum, fuel oil,
environmentally acceptable lubricant, sludge, oil refuse, and oil mixed with wastes other
than dredged spoil. (source: CWA section 311(a)(1)).

10
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Oily mixture means a mixture, in any form, with any oil content, including, but not limited to:
(1) Slops from bilges;

(2) Slops from oil cargoes (such as cargo tank washings, oily waste, and oily refuse);

(3) Oil residue; and

(4) Oily ballast water from cargo or fuel oil tanks. (source: 33 CFR 151.05).

Oil-to-Sea interface means any seal or surface on ship-board equipment where the design
is such that oil or oily mixtures can escape directly into surrounding waters. Oil-to-sea
interfaces are found on equipment that is subject to submersion as well as equipment that
can extend overboard.

Organism includes means an animal, including fish and fish eggs and larvae; a plant; a
pathogen; a microbe; a virus; a prokaryote (including any archean or bacterium); a fungus;
and a protist. (source: CWA section 312(p)(1)(R)).

Comment:

¢ Required to conform with the definition of "organism" in CWA section 312(p)(1)(R).

¢ The use of "includes" in the statute permits organisms other than those listed to be considered
"organisms" for purposes of section 312(p).

e Substituting the word "means" in the regulation creates a limited list of what can be considered organisms.
¢ The use of "includes" makes the clear the list in the statute contemplate that types of organisms other than

those listed such as fertilized eggs of marine coelenterates or the eggs or larva of animals other than fish
could be considered "organisms".

Pacific region means any Federal or state water adjacent to the State of Alaska, California,
Hawaii, Oregon, or Washington; and extending from shore. The term includes the entire
exclusive economic zone (as defined in Section 1001 of the Oil Pollution Act of 1990 (33
U.S.C. 2701)) adjacent to each Pacific Region State. (source: CWA section 312(p)(1)(S)).

Port or place of destination means a port or place to which a vessel is bound to anchor, to
moor, or be otherwise secured. (source: CWA section 312(p)(1)(T)).

Reception facility refers to any fixed, floating, or mobile facility capable of receiving wastes
and-residuesfrom-ships-and-fitforthat purpese discharges incidental to the normal
operation of a vessel as an alternative or required management practice. When
discharging to a reception facility in the United States, discharge is permitted only to
reception facilities that have an NPDES permit to discharge for that purpose. (source:
Modified from MEPC.1/Circ.834/Rev.1 and 33 CFR 151.2050(i)).
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Comment:

¢ Required for consistency with overall intent of Sec. 139 specific to DINOV and specifically to 139.22(c) for
in-water cleaning and capture systems:

¢ EPA modification of MARPOL definition does not adequately clarify how reception facilities fit within
DINQV standards and how MARPOL and USCG apply this term collectively to all waste streams that are
generated on board ships during normal operations and during cargo operations.

¢ The second sentence clarifies USCG provision that transfer of discharge to another vessel or shore facility
effectively changes it from DINOV to industrial waste not covered under CWA Sec. 312.

¢ VGP speaks to reception facilities only in the context of ballast water discharge and identifies those
reception facilities as outside purview of permit (Part 4.3(3))

Render nonviable means, with respect to an organism in ballast water, the action of a
ballast water management system that renders the organism permanently incapable of
reproduction following treatment. (source: CWA section 312(p)(1)(U)).

Saltwater flush means the addition of as much mid-ocean water into each empty ballast
tank of a vessel as is safe for the vessel and crew; and the mixing of the flush water with
residual ballast water and sediment through the motion of the vessel; and the discharge of
that mixed water, such that the resultant residual water remaining in the tank has the
highest salinity possible; and is at least 30 parts per thousand. A saltwater flush may
require more than one fill-mix-empty sequence, particularly if only small quantities of water
can be safely taken onboard a vessel at one time. (source: CWA section 312(p)(1)(V)).

Scheduled drydocklng means hauling out of a vessel or placmg a vessel in a drydock or
slipway for a
through-hull fittings vessel mspectlon malntenance or other purposes and does not
include emergency drydocking and emergency hull repairs. (source: Modified from 46 CFR
31.10-21).

Comment:
¢ Required for maintaining consistency with intent of Sec. 139

Seagoing vessel means a vessel in commercial service that operates beyond either the
boundary line established by 46 CFR part 7 or the St. Lawrence River west of a rhumb line
drawn from Cap des Rosiers to Point-Sud-Oeste (West Point), Anticosti Island, and west of
a line along 63" W longitude from Anticosti Island to the north shore of the St. Lawrence
River. It does not include a vessel that navigates exclusively on internal waters. (source:
Modified from 33 CFR 151.2005).

Secretary means the Secretary of the department in which the Coast Guard is operating.
(source: CWA section 312(p)(1)(W)).

Small vessel or fishing vessel means a vessel with a vessel length that is less than 79 feet;
or a fishing vessel, fish processing vessel, or fish tender vessel (as those terms are
defined in Section 2101 of title 46, United States Code), regardless of the vessel length.
(source: CWA section 312(p)(1)(Y)).

Toxic or hazardous materials means any toxic pollutant as defined in 40 CFR 401.15 or
any hazardous material as defined in 49 CFR 171.8.
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Underway means a vessel is not at anchor, or made fast to the shore, or aground. (source:
33 CFR 83.03).

Vessel General Permit (VGP) means the permit that is the subject of the notice of final
permit issuance entitled “Final National Pollutant Discharge Elimination System (NPDES)
General Permit for Discharges Incidental to the Normal Operation of a Vessel” (78 FR
21938 (April 12, 2013)). (source: CWA section 312(p)(1)(2)).

Vessel length means the horizontal distance between the foremost part of a vessel's stem
to the aftermost part of its stern, excluding fittings and attachments. (source: 33 CFR
151.05).

Visible sheen means, with respect to oil and oily mixtures, a silvery or metallic sheen or
gloss, increased reflectivity, visual color, iridescence, or an oil slick on the surface of the
water.

Voyage means any transit by a vessel traveling from or destined for any United States port
or place.

§139.3 Other Federal laws.

(a) Except as expressly provided in this part, nothing in this part affects the applicability to
a vessel of any other provision of Federal law, including:

(1) Sections 311 and 312 of the Federal Water Pollution Control Act (33 U.S.C. 1321 et
seq. and 33 U.S.C. 1322 et seq.), also known as the CWA,

(2) The Act to Prevent Pollution from Ships (33 U.S.C. 1901 et seq.);

(3) Title X of the Coast Guard Authorization Act of 2010 (33 U.S.C. 3801 et seq.), also
known as the Clean Hulls Act;

(4) The Federal Insecticide, Fungicide, and Rodenticide Act (7 U.S.C. 136 et seq.); and

(5) The National Marine Sanctuaries Act (16 U.S.C. 1431 et seq.) and implementing
regulations found at 15 CFR part 922 and 50 CFR part 404.

(b) Nothing in this part affects the authority of the Secretary of Commerce or the Secretary
of the Interior to administer any land or waters under the administrative control of the
Secretary of Commerce or the Secretary of the Interior, respectively.

(c) Nothing in this part shall be construed to affect, supersede, or relieve the master of any
otherwise applicable requirements or prohibitions associated with a vessel's right to
innocent passage as provided for under customary international law.
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(d) Nothing in this part shall be construed to limit the authority of a State: to enforce a
Federal requirement under CWA section 312(k) or other applicable Federal authority; to
inspect a vessel pursuant to paragraphs (5)(A)(iii) or (9)(F) of CWA section 312(p) in order
to monitor compliance with an applicable requirement of this part; or to enforce an identical
or lesser State law under CWA section 312(p)(9)(A)(ii).

Comment:

¢ Required to clarify construction that restates the authorities provided to States under subparagraphs (A)(ii)
and (F) of CWA sec 312(p)(9).

e |t is consistent with other provisions of §139.3, including paragraph (b) which provides a clarifying
construction that restates the authorities provided to the Sec of Commerce and the Sec of the Interior
under subparagraph (E) of CWA sec 312(p)(9).

e The new paragraph (d) will put these restatements from section 312(p)(9) together and will be helpful to
users of the regulations.

Subpart B—General Standards for Discharges
Incidental to the Normal Operation of a Vessel

§ 139.4 General operation and maintenance.

(a) The requirements in paragraph (b) of this section apply to any discharge incidental to
the normal operation of a vessel subject to regulation under this part.

(b) Vessels must implement the following practices:

(1) Minimize discharges including by consideration the use of reception facilities, storage
onboard the vessel, or reduced production of pollutants to be discharged.

Comment:

e Required for consistency with Supplementary Information provided with the proposed regulations, setting
out actions operators should consider to minimize discharges.

e The proposed insertion clarifies what actions operators should consider to minimize discharges once the
final regulations are inserted into the CFR and will make the proposed language accessible to users of the
regulations.

(2) Discharge while underway when practical and as far from shore as practical.

(3) Addition of any materials to a discharge, other than for treatment of the discharge, that
is not incidental to the normal operation of the vessel is prohibited.

(4) Dilution of any discharge for the purpose of meeting any standard in this part is
prohibited.

(5) Any material used onboard that will be subsequently discharged (e.g., disinfectants,
cleaners, biocides, coatings, sacrificial anodes) must:

(i) Be used only in the amount necessary to perform the intended function of that material;

(i) Not contain any materials banned for use in the United States; and
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(iii) If subject to FIFRA registration, be used according to the FIFRA label. Proper use
includes labeling requirements for proper application sites, rates, frequency of application,
and methods; maintenance; removal; and storage and disposal of wastes and containers.

(6) Any toxic or hazardous materials onboard which might wash overboard or dissolve as a
result of contact with precipitation or surface water spray must be stored in appropriately
sealed, labeled, and secured containers and be located in areas of the vessel that
minimize exposure to ocean spray and precipitation consistent with vessel design, unless
the master determines this would interfere with essential vessel operations or safety of the
vessel or would violate any applicable regulations that establish specifications for safe
transportation, handling, carriage, and storage of toxic or hazardous materials.

(7) Containers holding toxic or hazardous materials must not be overfilled and
incompatible materials must not be mixed in containers.

(8) The overboard discharge or disposal of containers with toxic or hazardous materials is
prohibited.

(9) Prior to washing the cargo compartment or tank and discharging washwater overboard,
any cargo compartment or tank must be in broom clean condition or its equivalent, to
minimize any remaining residue from these areas.

(10) Topside surfaces (e.g., exposed decks, hull above waterline, and related
appurtenances) must be maintained to minimize the discharge of cleaning compounds,
paint chips, non-skid material fragments, and other materials associated with exterior
surface preservation.

(11) Painting techniques on topside surfaces must minimize the discharge of paint.
(12) Discharge of unused paint and coatings is prohibited.

(13) Any equipment that may release, drip, leak, or spill oil or oily mixtures, fuel, or other
toxic or hazardous materials that may be discharged, including to the bilge, must be
maintained to minimize or eliminate the discharges efpollutants incidental to the normal
operation of a vessel.

Comment:
e Require for consistency with intent of sec. 139

§ 139.5 Biefeuling Hull husbandry and associated niche area management plan.

Comment:
e Required for plan to cover only those aspects of hull husbandry and associated niche areas EPA has
jurisdiction over.

(a) The requirements in paragraph (b) of this section apply to any vessel subject to
regulation under this part.
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(b) A vessel-specific biefeuling hull husbandry and associated niche area management
plan must be developed and followed to meet environmental standards and all other best
manaqement practices and requwements of thls sectlon wﬁh&geal—te—p#evem

ma%agemem—praeneesﬁfepspeemc—&ma&eﬁth&;essei—me plan elements must prlorltlze

procedures and strategies to prevent macrofouling._Vessel operators must document

compliance with the plan in shipboard logs and plans and provide rationale if a discharge
could not be minimized or eliminated per a best management practice.

Comment:

e Required to clarify broader intent of a biofouling management plan to include water quality discharges
such as paints.

e Removes directives that are the purview of USCG

§ 139.6 Oil management.

(a) The requirements in paragraphs (b) through (d) of this section apply to vessel
equipment and operations that use or discharge oil or oily mixtures.

(b) The following discharges are prohibited:
(1) Used or spent oil no longer being used for its intended purpose; and
(2) Oil in such quantities as may be harmful.

(c) During fueling, maintenance, and other vessel operations, control and response
measures must be used to prevent, minimize, and contain spills and overflows.

(d) An environmentally acceptable lubricant (EAL) must be used in any oil-to-sea interface
unless such use is technically infeasible.

Subpart C—Standards for Specific Discharges
Incidental to the Normal Operation of a Vessel

§ 139.10 Ballast tanks.

(a) Applicability. Except for any vessel otherwise excluded in paragraph (b) of this section,
the requirements in paragraphs (b) through (h) of this section apply to any vessel equipped
with one or more ballast tanks.

(b) Exclusions. The requirements of § 139.10 do not apply to the following vessels:

(1) A vessel that continuously takes on and discharges ballast water in a flow-through
system, if the Administrator determines that system cannot materially contribute to the
spread or introduction of ANS;

(2) A vessel in the National Defense Reserve Fleet scheduled for disposal, if the vessel
does not have an operable BWMS;
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(3) A vessel that discharges ballast water consisting solely of water taken onboard from a
public or commercial source that, at the time the water is taken onboard, meets the
applicable requirements or permit requirements of the Safe Drinking Water Act (42 U.S.C.
300f et seq.) or Health Canada's Guidelines for Canadian Drinking Water Quality;

(4) A vessel that carries all permanent ballast water in sealed tanks that are not subject to

discharge except under emergency circumstances; or

Comment:
. Required for consistency with CWA 312(p)(2)(B)(ii)(IV) and already addressed in Sec. 139.1(b)(3)Adds
compliance element consistent with definition of “minimize”

(5) A vessel that only discharges ballast water to a reception facility.

(c) Ballast Water Best Management Practices (BMPs). (1) Any vessel equipped with
ballast tanks must minimize the discharge and uptake of ANS by adhering to the following
practices such that compliance can be documented in shipboard logs and plans:

Comment:
o Required for consistency with Minimize definition.

(i1) Ballast tanks must be periodically flushed and cleaned to remove sediment and
biofouling organisms:

(i) Flushed not less than once per year at midocean distance from any shore or when an
accumulation of sediment impacts operations;

(ii) Cleaned not less than at every scheduled drydock or when an accumulation of
biofouling organisms impact operations;

Comment:

o Numbering errors under (c) — should start with a (1) —(ii) through (iv) don’t appear to be sub
paragraphs

o Required to clarify “periodically,” differences between flushed and cleaned, and to provide clear

compliance/enforcement thresholds.

(H2) When practicable and available, high sea suction must be used when in port or where
clearance to the bottom of the waterbody is less than 5 meters to the lower edge of the sea
chest;

(#3) When practicable, ballast water pumps must be used in port instead of draining by
gravity to empty ballast tanks; and

(w4) Any sea chest screen must be:

(i) Adequate in mesh size to prevent the uptake of larger ANS:
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(i) mMaintained and-fully-intact to prevent macrofouling accumulations on screen or in sea
chest area.

Comment:

Required to clarify intent of BMP specific to ANS prevention in keeping with other hull husbandry
requirements.

Maintenance of sea chests and screens for operational performance is outside the purview of Sec.
139.

Consistent with page 67834 of the Supplementary Information "sea chest screens are designed to
keep "the largest living organisms, such as fish, as well as bacteria and viruses associated with these
organisms, out of ballast tanks."

(5) Any vessel equipped with ballast tanks must minimize or avoid uptake of ballast water

in the following areas and situations:

(i) Areas known to have infestations or populations of harmful organisms and pathogens

(e.q., toxic algal blooms):;

(ii) Areas near sewage outfalls;

(iii) Areas near dredqging operations:

(iv) Areas where tidal flushing is known to be poor or times when a tidal stream is known to

be turbid;

(v) In darkness, when bottom-dwelling organisms may rise up in the water column;

(vi) Where propellers may stir up the sediment; and

(vii) Areas with pods of whales, convergence zones, and boundaries of major currents.

Comment:

Required to meet CWA Sec. 312 (p)(4)(B)(iii)(1) Minimum requirements. The added BMPs were
included in the 2013 VGP and represent sensible and internationally accepted best management
practices for ballast water.

The anti-backsliding provisions in VIDA require that “[e]xcept as provided in subclause (l1), the
Administrator shall not revise a standard of performance under this subsection to be less stringent
than an applicable existing requirement.” CWA § 312 (p)(4)(D)(ii)(l).

A further reason that the EPA gives for proposing not to continue the BMP for AlS is that “in cases of a
known outbreak of harmful algal blooms or viral hemorrhagic septicemia, a state can submit a petition
to EPA or the USCG requesting EPA to issue an emergency order as provided for in CWA Section 312
(p)(7)(A)(i).” p. 67835.

However, the petition process highlighted by the EPA is not effective to answer an emergency
situation because under CWA Section 312 (p)(7)(C)(i)(1) the petition process can take up to 180 days
for approval once it has been submitted.

The occurrence of an infestation or a toxic algal bloom requires immediate emergency measures or
the uptake and transfer of ballast water can have a devastating effect on the receiving waters in the
vessel’s next port of arrival.
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Comment:
. Redundant to (c)(1) above

(6)(3) Discharge or uptake of ballast water mustbe-aveided is prohibited in areas with
coral reefs that are not within a designated port, harbor, or offshore mooring station
designated for the transfer of petroleum products or liquid natural gas to a land based
facility. Ballast water discharge and uptake should be conducted as-far outside 24 nautical
miles from such coral reefs as pessible.

Comment:

. Required for consistency with other ANS ballast discharge protection provisions outside Contiguous
Zone.

o Changed to “is prohibited” to prevent confusion about the ability of vessels to conduct ballast water
operations above or in the vicinity of coral reef.

o All of the ports and harbors within the State of Hawai‘i have abundant coral growth within them.

Hawai‘i also depends on the delivery of petroleum products to a single-point mooring (SPM) terminal
anchored off Barbers Point in relatively close proximity to coral reef. The addition of the above
suggested language will clarify that vessels can conduct necessary ballast water operations in
designated harbors and petroleum moorings despite the presence of coral which will avoid confusion.

(N4} A vessel-specific ballast water management plan must be developed and followed to

minimize the potential for the introduction and spread of ANS meet the ballast water

discharge standard and all other best manaqement practlces and reqwrements of this

anel—system& Vessel operators must document compllance Wlth the plan in shlpboard logs
and plans and provide rationale if a discharge could not be minimized or eliminated per a
best management practice.

Comment:

o Required to clarify that the management plan goes beyond ANS to include water quality standards
such as for sediments and treatment residuals.

o Last sentence deleted as purview of USCG to consider these factors in applying minimum plan
component standards.

o Adds compliance element consistent with definition of “minimize”

(d) Ballast Water Discharge Standard. Unless exempted in paragraph (d)(3) of this section,
any ballast water discharge must meet the following numeric discharge standard:

(1) Biological parameters (expressed as instantaneous maximums).

(i) Organisms greater than or equal to 50 micrometers in minimum dimension: Less than
10 living organisms per cubic meter.

(i) Organisms less than 50 micrometers and greater than or equal to 10 micrometers: Less
than 10 living organisms per milliliter (mL).
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(iif) Toxicogenic Vibrio cholerae (serotypes O1 and O139): Less than 1 colony forming unit
(cfu) per 100 mL.

(iv) Escherichia coli: A concentration of less than 250 cfu per 100 mL.
(v) Intestinal enterococci: A concentration of less than 100 cfu per 100 mL.
(2) Biocide parameters (expressed as instantaneous maximums).

(i) Chlorine dioxide: For any discharge from a BWMS using chlorine dioxide, chlorine
dioxide must not exceed 200 pg/L.

(ii) Total residual oxidizers: For any discharge from a BWMS using chlorine or ozone, total
residual oxidizers must not exceed 100 pg/L.

(i) Peracetic acid: For any discharge from a BWMS using peracetic acid, peracetic acid
must not exceed 500 ug/L.

(iv) Hydrogen peroxide: For any discharge from a BWMS using peracetic acid, hydrogen
peroxide must not exceed 1,000 ug/L.

(3) Exemptions: The ballast water discharge standards in paragraphs (d)(1) and (2) of this
section do not apply to any vessel that:

(1) Is less than or equal to 3,000 GT ITC (1,600 GRT if GT ITC is not assigned), and does
not operate outside of the EEZ;

(ii) Is a non-seagoing, unmanned, unpowered barge, except any barge that is part of a
dedicated vessel combination such as an integrated or articulated tug and barge unit;

(iif) Takes on and discharges ballast water exclusively in the contiguous portions of a
single COTP Zone;

(iv) Does not travel more than 10 NM and passes through no locks;

(v) Is a vessel that operates exclusively in the Great Lakes and the St. Lawrence River
west of a rhumb line drawn from Cap des Rosiers to Point-Sud-Oeste (West Point),
Anticosti Island, and west of a line along 63 W. longitude from Anticosti Island to the north
shore of the St. Lawrence River;

(vi) Is enrolled in the USCG Shipboard Technology Evaluation Program (STEP); or

(vii) Discharges ballast water prior to an applicable ballast water discharge standard
compliance date established in regulations promulgated by the Secretary as described in
139.1(d).

(e) Ballast Water Discharge Standard Monitoring: The ballast water discharge standard
under (d)(1) and (2) of this section shall be reqularly monitored and equipment calibrated
for compliance using the following standards-

(1) Ballast Water System Functionality Monitoring. [Insert appropriate environmental
discharge system functionality monitoring standards per VGP Part 2.2.3.5.1.1.2 including
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EPA will develop new functionality monitoring standards as appropriate and will publish
them in the Federal Register.]

(2) Ballast Water monitoring equipment calibration. [Insert appropriate environmental
discharge equipment calibrating standards per VGP Part 2.2.3.5.1.1.3 including EPA will
develop new calibration standards as appropriate and will publish them in the Federal

Reqister.]

(3) Effluent Biological Organism Monitoring. [Insert appropriate environmental discharge
monitoring standards per VGP Part 2.2.3.5.1.1.4 including EPA will develop new
monitoring standards as appropriate and will publish them in the Federal Reqister.]

(4) Requirements and Effluent Limitations for AMS and BWMS that use Active Substances
(e.q., biocides). [Insert appropriate requirements and effluent limitation standards per VGP
Part 2.2.3.5.1.1.5 including EPA will develop new standards as appropriate and will publish
them in the Federal Reqister.]

(5) Ballast water treatment system recordkeeping and reporting. [Insert appropriate
recordkeeping and reporting standards per VGP Part 2.2.3.5.1.1.6 including EPA will
develop new standards as appropriate and will publish them in the Federal Register.]

Comment:

o Required to meet CWA 312(p)(4)(B)(iii)(l) to include all requirements in parts 2.1 and 2.2 relating to
effluents “and all related requirements.”

o These are standards of performance within the purview of EPA that are required to ensure AMS and
BWMS are in compliance.

o Due to complexity of this VGP section and translation to rule language, only appropriate subparts
citations are provided.

o Annual reporting to EPA is required to help in 5-year reviews and development of new standards of

performance under CWA 312(4)(D)(i).

(e ) Ballast Water Exchange and Saltwater Flushing. Except for any vessel identified in
paragraph (e)(3), (f), or (g) of this section, prior to an applicable ballast water discharge
standard compliance date established in regulations promulgated by the Secretary as
described in § 139.1(d), or in situations where noncompliance with the discharge standard
provided in (d) of this section is suspected or not possible including due to equipment
malfunction or failure, any vessel must meet the requirements in paragraphs (e)(1) and (2)
of this section.

Comment:
. Required to clarify that compliance date is not an absolute standard and a vessel must apply exchange
or flushing standards whenever the discharge non-compliance is known or suspected.

(1) Any vessel that carries ballast water taken on in areas less than 200 NM from any
shore that will subsequently operate outside the EEZ and more than 200 NM from any
shore must:

(i) Conduct ballast water exchange in waters not less than 200 NM from any shore prior to
discharging that ballast water; and
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(i) Commence ballast water exchange not less than 200 NM from any shore and as early
in the vessel voyage as practicable.

(2) For any ballast tank that is empty or contains unpumpable residual water on a vessel
bound for a port or place of destination subject to the jurisdiction of the United States, the
master must, prior to arriving at that port or place of destination, either:

(i) Seal the tank so that there is no discharge or uptake and subsequent discharge of
ballast water, or

(i) Conduct a ballast water exchange or saltwater flush:

Comment:
. Required for consistency with CWA Sec. 312 (p)(6)(B)(i).

(A) Not less than 200 NM from any shore for a voyage originating outside the United
States or Canadian EEZ; or

(B) not less than 50 NM from any shore for a voyage originating within the United States or
Canadian EEZ.

(3) Exceptions: Paragraphs (e){3)-and (2), do not apply under any of the following
circumstances:

Comment:
. Required as these exceptions only apply to empty ballast tanks.

(i) If the unpumpable residual waters and sediments of an empty ballast tank were subject
to treatment, in compliance with applicable requirements, through a BWMS approved or
accepted by the Secretary;

(ii) Except as otherwise required under this part, if the unpumpable residual waters and
sediments of an empty ballast tank were sourced solely within:

(A) The same port or place of destination; or

(B) Contiguous portions of a single COTP Zone;

(iii) If complying with an applicable requirement of this paragraph (e):
(A) Would compromise the safety of the vessel; or

(B) Is otherwise prohibited by any Federal, Canadian, or international law (including
regulations) pertaining to vessel safety;

(iv) If design limitations of an existing vessel prevent a ballast water exchange or saltwater
flush from being conducted in accordance with this paragraph (e); or

(v) If the vessel is operating exclusively within the internal waters of the United States and
Canada.
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(f) Vessels entering the Great Lakes. (1) Ballast Water Exchange—Except as provided in
paragraph (f)(2) of this section, any vessel entering the St. Lawrence Seaway through the
mouth of the St. Lawrence River must conduct a complete ballast water exchange or
saltwater flush:

(i) Not less than 200 NM from any shore for a voyage originating outside the EEZ; or
(ii) Not less than 50 NM from any shore for a voyage originating within the EEZ.

(2) Exceptions: The requirements of paragraph (f)(1) of this section do not apply to any
vessel if:

(i) Complying with paragraph (f)(1) of this section:
(A) Would compromise the safety of the vessel; or

(B) Is otherwise prohibited by any Federal, Canadian, or international law (including
regulations) pertaining to vessel safety.

(ii) Design limitations of an existing vessel prevent a ballast water exchange from being
conducted in accordance with an applicable requirement of paragraph (f)(1) of this section.

(i) The vessel has no residual ballast water or sediments onboard.
(iv) The vessel retains all ballast water while in waters subject to the requirement.

(v) The empty ballast tanks on the vessel are sealed in a manner that ensures that no
discharge or uptake occurs, and any subsequent discharge of ballast water is subject to
the requirement.

(g) Pacific waters.
(1) Ballast Water Exchange:

(i) Except as provided in paragraphs (g)(1)(ii) and (g)(3) of this section, any vessel that
operates either between two ports or places of destination within the Pacific Region; or a
port or place of destination within the Pacific Region and a port or place of destination on
the Pacific Coast of Canada or Mexico north of parallel 20 degrees north latitude, inclusive
of the Gulf of California, must conduct a complete ballast water exchange in waters more
than 50 NM from shore.

(i) Exemptions: The requirements of paragraph (g)(1)(i) of this section do not apply to any
vessel:

(A) Using, in compliance with applicable requirements, a type-approved BWMS approved
or accepted by the Secretary.

(B) Voyaging:

(1) Between or to a port or place of destination in the State of Washington, if the ballast
water to be discharged from the commercial vessel originated solely from waters located
between the parallel 46 degrees north latitude, including the internal waters of the
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Columbia River, and the internal waters of Canada south of parallel 50 degrees north
latitude, including the waters of the Strait of Georgia and the Strait of Juan de Fuca;

(2) Between ports or places of destination in the State of Oregon, if the ballast water to be
discharged from the commercial vessel originated solely from waters located between the
parallel 40 degrees north latitude and the parallel 50 degrees north latitude;

(3) Between ports or places of destination in the State of California within the San
Francisco Bay area east of the Golden Gate Bridge, including the Port of Stockton and the
Port of Sacramento, if the ballast water to be discharged from the commercial vessel
originated solely from ports or places within that area;

(4) Between the Port of Los Angeles, the Port of Long Beach, and the El Segundo offshore
marine oil terminal, if the ballast water to be discharged from the commercial vessel
originated solely from the Port of Los Angeles, the Port of Long Beach, or the El Segundo
offshore marine oil terminal;

(5) Between a port or place of destination in the State of Alaska within a single COTP
Zone,

(6) Between ports or places of destination in different counties of the State of Hawaii, if the
vessel conducts a complete ballast water exchange in waters that are more than 10 NM
from shore and at least 200 meters deep; or

Comment:

J Required to correct a technical error in the VIDA statute that will require vessels traveling from one
island to another in the same county that briefly transit outside State waters to travel 50 NM to
conduct a complete BW exchange. We realize that omitting this language from the regulations will
not remove the legislative requirement for intra-county voyages. However, omitting it from the
regulation will avoid having to seek a correction to the regulations once the technical correction is
enacted as an amendment to CWA section 312(p)(10)(C)(ii)(I)(bb)(GG).

(2) Low-Salinity Ballast Water:

(i) Except as provided in paragraphs (g)(2)(ii) and (g)(3) of this section, a complete ballast
water exchange must be conducted for any commercial vessel that transports ballast water
sourced from waters with a measured salinity of less than 18 parts per thousand and
voyages to a Pacific Region port or place of destination with a measured salinity of less
than 18 parts per thousand:

(A) Not less than 50 NM from shore, if the ballast water was sourced from a Pacific Region
port or place of destination.

(B) More than 200 NM from shore, if the ballast water was not sourced from a Pacific
Region port or place of destination.

(i) Exception: The requirements of paragraph (g)(2)(i) of this section do not apply to any
vessel voyaging to a port or place of destination in the Pacific Region that is using, in
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compliance with applicable requirements, a type-approved BWMS accepted by the
Secretary, or a type-approved BWMS approved by the secretary to achieve the following
numeric discharge standard for biological parameters (expressed as instantaneous
maximums):

(A) Organisms greater than or equal to 50 micrometers in minimum dimension: Less than
1 living organism per 10 cubic meters.

(B) Organisms less than 50 micrometers and greater than or equal to 10 micrometers:
Less than 1 living organisms per 266 10 milliliters (mL).

Comment:
J Required for consistency with CWA sec 312(p)(10)(C)(iii)(ll)(bb) “less than 1 organism per 10
milliliters...”

(C) Toxicogenic Vibrio cholerae (serotypes O1 and 0139): Less than 1 colony forming unit
(cfu) per 100 mL or less than 1 cfu per gram of wet weight of zoological samples.

(D) Escherichia coli: Less than 126 cfu per 100 mL.
(E) Intestinal enterococci: Less than 33 cfu per 100 mL.

(3) General Exceptions: The requirements of paragraphs (g)(1) and (2) of this section do
not apply to a commercial vessel if:

(i) Complying with the requirement would compromise the safety of the commercial vessel.

(i) If design limitations of an existing vessel, prevent a ballast water exchange from being
conducted in accordance with paragraphs (g)(1) and (2) of this section, as applicable.

(iif) The commercial vessel:
(A) Has no residual ballast water or sediments onboard; or
(B) Retains all ballast water while in waters subject to those requirements.

(iv) Empty ballast tanks on the commercial vessel are sealed in a manner that ensures
that:

(A) No discharge or uptake occurs; and
(B) Any subsequent discharge of ballast water is subject to those requirements.

(i) Federally-protected waters. Additional standards applicable to discharges from ballast
tanks when a vessel is operating in federally-protected waters are contained in
§ 139.40(b).

§ 139.11 Bilges.

(a) The requirements in paragraphs (b) through (d) of this section apply to discharges from
the bilge consisting of water and residue that accumulates in a lower compartment of the
vessel's hull below the waterline. This includes any water and residue from a cargo area
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that comes into contact with oily materials or a below-deck parking area or other storage
area for motor vehicles or other motorized equipment.

(b) The discharge of bilgewater from any vessel must not contain any flocculants or other
additives except when used with an oily water separator or to maintain or clean equipment.
The use of any additives to remove the appearance of a visible sheen is prohibited.

(c) For any vessel of 400 GT ITC (400 GRT if GT ITC is not assigned) and above, the
discharge of bilgewater must occur when the vessel is underway.

(d) Additional standards applicable to discharges from bilges when a vessel is operating in
federally-protected waters are contained in § 139.40(c).

(e) Vessel operators must document compliance in shipboard logs and plans and provide
rationale if a bilge discharge could not be minimized or eliminated.

Comment:
o Required here and all subsequent incidental discharge sections for consistency with CWA sec
312(p)(20)(C)(iii)(11)(bb) “less than 1 organism per 10 milliliters...”

§139.12 Boilers.

(a) The requirements in paragraphs (b) and (c) of this section apply to discharges resulting
from boiler blowdown.

(b) The discharge from boiler blowdown must be minimized when in port.

(c) Additional standards applicable to discharges from boilers when a vessel is operating in
federally-protected waters are contained in 8 139.40(d).

(d) Vessel operators must document compliance in shipboard logs and plans and provide
rationale if a boiler discharge could not be minimized or eliminated.

§ 139.13 Cathodic protection.

(a) The requirements in paragraph (b) of this section apply to discharges resulting from a
vessel's cathodic corrosion control protection device, including sacrificial anodes and
impressed current cathodic protection systems.

(b) Spaces between any flush-fit anode and backing must be filled to remove potential
hotspots for biofouling organisms.

(c) Vessel operators must document compliance in shipboard logs and plans and provide
rationale if a cathodic protection discharge could not be minimized or eliminated.
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§ 139.14 Chain lockers.

(a) The requirements in paragraphs (b) through (e) of this section apply to accumulated
biological organisms, sediments, precipitation and seawater that is emptied from the
compartment used to store the anchor chain on a vessel and to prevent the discharge of
accumulated biological organisms, sediments, precipitation and seawater when deploying
the anchor in a new port or place of destination.

Comment:
. Required for section continuity and to clarify intent.

(b) Anchors and anchor chains must be rinsed of biofouling organisms and sediment when
the anchor is retrieved.

(c) The discharge of accumulated biological organisms, sediments, precipitation and
seawater water-and-sediment from any chain locker is prohibited in port and must be
discharged beyond the contiguous zone or into a reception facility.

Comment:

. (c) Required for section continuity with 139.2 and to clarify where discharges may occur in keeping
definition of protection of ANS within waters of the contiguous zone.

J (d) is duplication of (c)

(e) Additional standards applicable to a discharge from chain lockers when a vessel is
operating in federally-protected waters are contained in § 139.40(e).

(f) Vessel operators must document compliance in shipboard logs and plans and provide
rationale if a chain locker discharge could not be minimized or eliminated.

§ 139.15 Decks.

(a) Section 139.4(6) and (10), and tFhe requirements in paragraphs (b) through (i) of this
section apply to the overboard discharge of washdown and runoff, including but not limited
to precipitation and sea water, from decks, well decks, and bulkhead areas.

Comment:
. Required to provide full spectrum of requirements.

(b) Coamings or drip pans must be used for machinery that is expected to leak or
otherwise release oil on the deck; accumulated oil must be collected.
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(c) Where required by an applicable international treaty or convention or the Secretary, the
vessel must be fitted with and use physical barriers (e.qg., spill rails, scuppers and scupper
plugs) to eollectruneoff-fortreatment meet broom clean conditions during any washdown.

Comment:
. Required to include full spectrum of requirements and consistency with application of “broom clean”
condition

Comment:
o Redundant with revised definition of “broom clean” and (e).

(e) Vessel decks must be kept in broom clean condition whenever the vessel is underway
and prior to any deck washdown.

(f) Deck washdowns must be minimized in port.

(9) The discharge of floating solids, visible foam, halogenated phenolic compounds,
dispersants, surfactants, and spills must be minimized in any deck washdown.

(h) Any soap, cleaner, or detergent used for deck washdown must be minimally-toxic,
phosphate-free, and biodegradable.

(i) Additional standards applicable to discharges from decks when a vessel is operating in
federally-protected waters are contained in § 139.40(f).

(i) Vessel operators must document compliance in shipboard logs and plans and provide
rationale if a deck discharge could not be minimized or eliminated.

§ 139.16 Desalination and purification systems.

(a) The requirements in paragraph (b) of this section apply to discharges from onboard
desalination and purification systems used to generate freshwater from seawater or
otherwise purify water.

(b) The discharge resulting from the cleaning of desalination and purification systems with
toxic or hazardous materials is prohibited.

(c) Vessel operators must document compliance in shipboard logs and plans and provide
rationale if a desalination and purification system discharge could not be minimized or
eliminated.

§ 139.17 Elevator pits.

(a) The requirements in paragraph (b) of this section apply to the liquid that accumulates
in, and is discharged from, the sumps of elevator wells on vessels.

(b) The discharge of untreated accumulated water and sediment from any elevator pit is
prohibited.
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(c) Vessel operators must document compliance in shipboard logs and plans and provide
rationale if an elevator pit discharge could not be minimized or eliminated.

§ 139.18 Exhaust gas emission control systems.

Comment:

. In general, the complexity of the exhaust gas emission control system section, significant problems it
presents, and limited state review period precludes the ability to fully recommend specific redline
changes. Therefore, we offer mostly narrative comments on areas that need to be addressed to
protect state waters. We ask that EPA consult with states in finding the best solutions.

(a) Applicability. The requirements in paragraphs (b) through (e) of this section apply to
discharges from the operation and cleaning of any exhaust gas cleaning system (EGCS)
and exhaust gas recirculation (EGR) system.

(b) Discharge requirements. Unless excluded in paragraph (c) of this section, any
discharge identified in paragraph (a) of this section must meet the following discharge
requirements.

Comment:

e The standards rely on IMO instead of technology assessment or analysis of EPA data received from the VGP in
comparison to state Water Quality Standards criteria.

e Limits and standards should be set for the following pollutants that have shown elevated results in vessel submitted
data to EPA at the most stringent levels for WQ standards. Additional parameters to include a standard:

o Metals:
= arsenic
= cadmium
= copper
= |ead
=  mercury
= nickel
= silver
= zinc

o Individual PAH’s parameters:
= Benzo(a)anthracene
=  Benzo(a)pyrene
=  Benzo(b)fluroanthrene
= Chrysene
= Dibenzo(a,h,)anthracene
= Indeno(1,2,3-cd)pyrene
o Aesthetics

(1) pH. (i) The discharge must meet one of the following requirements:

(A) The discharge must have a pH of no less than 6.5 as measured at the vessel's
overboard discharge point with the exception that during maneuvering and transit, the
maximum difference of two pH units is allowed between inlet water and overboard
discharge values; or

Comment:
. A pH of 6.5 is not protective enough for marine WQ standards.
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Comment:

. Required as violates §139.4(4) “Dilution of any discharge for the purpose of meeting any standard in
this part is prohibited.”

. There should not be a 4-meter dilution factor when the vessel EGCS system is already relying on

dilution via utilizing intake of sea water to wash exhaust and then a buffer dilution prior to discharge.
This is only swapping an air pollutant for a WQ pollutant. The high volume EGCS discharges add to the
already known ocean acidification problem.

o Who determines the calculation-based methodology? This could change based on the vessel operator
and should not be used. A measurement is a more scientific and accurate way to determine pH.

(i) The pH numeric discharge standard may be exceeded for up to 15 minutes in any 12-
hour period.

(2) PAHSs (Polycyclic Aromatic Hydrocarbons).

(i) The maximum continuous PAH concentration in the discharge must be no greater than
50 ug/L PAHphe (phenanthrene equivalence) above the inlet water PAH concentration.
The PAH concentration in the discharge must be measured downstream of the water
treatment equipment and upstream of any dilution (or other reactant dosing unit, if used).

(i) The 50 pg/L numeric discharge standard is normalized for a discharge flow rate of 45
tons(t)/MWh where the MW refers to the Maximum Continuous Rating or 80% of the power
rating of the fuel oil combustion unit. This numeric discharge standard is adjusted upward
or downward for varying discharge flow rates, pursuant to Table 1 to paragraph (b)(2)(ii) of
this section.

Table 1 to Paragraph (b)(2)(ii)

Flow rate Numeric discharge standard (ug/L PAHphe Measurement
(tY/MWh) equivalents) technology
0-1 2,250 Ultraviolet light.
2.5 900 Ultraviolet light.
5 450 Fluorescence °.
11.25 200 Fluorescence.
22.5 100 Fluorescence.
45 50 Fluorescence.
90 25 Fluorescence.
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Table 1 to Paragraph (b)(2)(ii)

Flow rate Numeric discharge standard (ug/L PAHphe Measurement
(YMWh) equivalents) technology

aFor any Flow Rate greater than 2.5 t/MWh, Fluorescence technology must be used.

(iif) The continuous PAHphe numeric discharge standard may be exceeded by 100% for
up to 15 minutes in any 12-hour period.

(3) Turbidity/suspended particulate matter.

(i) The washwater treatment system must be designed to minimize suspended particulate
matter, including heavy metals and ash.

Comment:
o This is not a scientific statement and is not enforceable. Define “designed to minimize.”

(i) The maximum continuous turbidity in the discharge must be no greater than 25 FNU
(formazin nephlometric units) or 25 NTU (nephlometric turbidity units) or equivalent units
above the inlet water turbidity. However, to account for periods of high inlet turbidity,
readings must be a rolling average over a 15-minute period to a maximum of 25 FNU with
the discharge measured downstream of the water treatment equipment and upstream of
dilution (or reactant dosing, if used).

(iif) The continuous turbidity numeric discharge standard may be exceeded by 20% for up
to 15 minutes in any 12-hour period.

(4) Nitrates:

(i) The washwater treatment system must prevent the discharge of nitrates beyond that
associated with a 12% removal of NOx from the exhaust, or beyond 60 mg/L normalized
for a discharge rate of 45 tons/MWh, whichever is greater.

Comment:
J Why is the table from the VGP not included here? Would be much clearer to vessel operators to have
the table.

(c) Applicability. The discharges of EGR bleed-off water from vessels that are underway
and operating on fuel that meets the emissions requirements for sulfur starting in 2020 as
specified in MARPOL Annex VI are excluded from paragraph (b) of this section.

(d) Prohibition. The discharge of EGR bleed-off water retained onboard in a holding tank
that does not meet the discharge requirements in paragraph (b) of this section, is
prohibited.

Comment:
. What if the bleed-off water doesn’t go to a holding tank, but is instead discharged directly? That too
should have to meet section (b)
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(e) Vessel operators must document compliance in shipboard logs and plans and provide
rationale if an exhaust gas emission control systems discharge could not be minimized or
eliminated.

§ 139.19 Fire protection equipment.

(a) The requirements in paragraphs (b) through (d) of this section apply to the discharge
from fire protection equipment. As specified in § 139.1(b)(3), these requirements do not
apply to discharges from fire protection equipment when used for emergencies or when
compliance with such requirements would compromise the safety of the vessel or life at
sea.

(b) The discharge from fire protection equipment during testing, training, maintenance,
inspection, or certification, excluding USCG-required inspection and certification, is
prohibited in port and must not contain any fluorinated firefighting foam.

(c) Additional requirements applicable to discharges from fire protection equipment when a
vessel is operating in federally-protected waters are contained in § 139.40(g).

(d) Vessel operators must document compliance in shipboard logs and plans and provide
rationale if a fire protection equipment discharge could not be minimized or eliminated.

§ 139.20 Gas turbines.

(a) The requirements in paragraph (b) of this section apply to discharges from the washing
of gas turbine components.

(b) The discharge of untreated gas turbine washwater is prohibited unless infeasible.

(c) Vessel operators must document compliance in shipboard logs and plans and provide
rationale if a gas turbine discharge could not be minimized or eliminated.

§ 139.21 Graywater systems.

Comment:

o In general, the complexity of the Graywater systems section, significant problems it presents, and
limited state review period precludes the ability to fully recommend specific redline changes.
Therefore, we offer mostly narrative comments on areas that need to be addressed to protect state
waters. We ask that EPA consult with states in finding the best solutions.

(a) The requirements in paragraphs (b) through (h) of this section apply to discharges of
graywater except for graywater from any commercial vessel on the Great Lakes that is
subject to the requirements in 40 CFR part 140 and 33 CFR part 159.

(b) The introduction of kitchen waste, food, oils, and oily residues to the graywater system
must be minimized.

(c) Any soaps, cleaners, and detergents discharged in graywater must be minimally-toxic,
phosphate-free, and biodegradable.

(d) The discharge of graywater is prohibited from any vessel:
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(1) Within 3 NM from shore that voyages at least 3 NM from shore and has remaining
available graywater storage capacity, unless the discharge meets the standards in
paragraph (f) of this section; and

(2) Within 1 NM from shore that voyages at least 1 NM from shore but not beyond 3 NM
from shore and has remaining available graywater storage capacity, unless the discharge
meets the standards in paragraph (f) of this section.

Comment:

o What if the vessel is within 1nm and doesn’t go beyond 3 NM or 1 NM? You then have near shore
discharges not required to meet (f), likely from a vessel not moving or moving 3 NM or 1 NM.

o What is the definition of capacity? Many ships can divert graywater/blackwater/EGCS water to ballast

tanks but unless capacity is defined there is no capability to enforce upon not using all tanks available
for storage capacity. This needs to be required to maximize capacity.

(e) The discharge of graywater from the following vessels must meet the numeric
discharge standard established in paragraph (f) of this section:

(1) Any new vessel of 400 GT ITC (400 GRT if GT ITC is not assigned) and above;
(2) Any passenger vessel with overnight accommodations for 500 or more passengers;

(3) Any passenger vessel with overnight accommodations for 100-499 passengers unless
the vessel was constructed before December 19, 2008, and does not voyage beyond 1
NM from shore; and

Comment:
o This should clarify that for these vessels, despite the holding capacity, (f) is required. Section (f) should
apply to all vessels, no matter the size. Holding capacity is the limiting factor.

(4) Any new ferry authorized by the USCG to carry 250 or more people.

(f) A vessel identified in paragraph (e) of this section that is discharging graywater must
meet the following numeric discharge standard:

(1) Fecal coliform.

(i) The 30-day geometric mean must not exceed 20 cfu/100 mL (colony forming
units/milliliter).

(ii) Greater than 90% of samples must not exceed 40 cfu/100 mL.
(2) BODS.

(i) The 30-day average must not exceed 30 mg/L.

(i) The 7-day average must not exceed 45 mg/L.

(3) Suspended solids.

(i) The 30-day average must not exceed 30 mg/L.

(i) The 7-day average must not exceed 45 mg/L.

33






Attachment 2 Washington State Redline EPA-HQ—-OW-2019-0482; FRL—10015-54—-0W
(4) pH.

(i) Must be maintained between 6.0 and 9.0.

(i) [Reserved]

(5) Total residual chlorine.

(i) Must not exceed 10.0 pg/L.

(ii) [Reserved]

Comment:

. All of (f) — Significantly substandard to existing state and regional WQ standards. EPA needs to
conduct comprehensive review of states for their WQ standards to determine what these numbers
should be during discharges within 3NM or 1NM depending on definitions above.

(9) The discharge of graywater from any vessel operating on the Great Lakes that is not a
commercial vessel must not exceed 200 fecal coliform forming units per 100 milliliters and
contain no more than 150 milligrams per liter of suspended solids.

(h) Additional standards applicable to discharges from graywater systems when a vessel is
operating in federally-protected waters are contained in § 139.40(h).

(i) Vessel operators must document compliance in shipboard logs and plans and provide
rationale if graywater systems discharge could not be minimized or eliminated.

§ 139.22 Hulls and associated niche areas.

(a) Applicability. The requirements in paragraphs (b) and (c) of this section apply to the
discharge of coatings, biofouling organisms, and other materials from vessel hull surfaces
and niche areas as an incidental discharge from in-water cleaning.

Comment:
. Required to focus only on incidental discharges under purview of EPA.

(b) Coatings. (1) Coatings applied to the vessel must be specific to the operational profile
of the vessel and the equipment to which it is applied, including, for biocidal coatings,
having appropriate effective biocide release rates and components that are biodegradable
once separated from the vessel surface.

(2) Coatings must be applied, maintained, and reapplied consistent with manufacturer
specifications, including the thickness, the method of application, and the lifespan of the
coating.

(3) Coatings on vessel hulls and niches must not contain tributyltin (TBT) or any other
organotin compound used as a biocide.

(i) Any vessel hull previously covered with a coating containing TBT (whether or not used
as a biocide) or any other organotin compound (if used as a biocide) must:
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(A) Maintain an effective overcoat on the vessel hull so that no TBT or other organotin
leaches from the vessel hull; or

(B) Remove any TBT or other organotin compound from the vessel hull.

(4) When an organotin compound other than TBT is used as a catalyst in the coating (e.qg.,
dibutyltin), the coating must:

(i) Contain less than 2,500 mg total tin per kilogram of dry paint; and

(i) Not be designed to slough or otherwise peel from the vessel hull, noting that incidental
amounts of coating discharged by abrasion during cleaning or after contact with other hard
surfaces (e.g., moorings) are acceptable.

(5) Coatings that contain cybutryne must not be applied on vessel hulls and niches.

(i) Any vessel that has previously applied a coating that contains cybutryne to the vessel
hull must:

(A) Apply and maintain an effective overcoat of the vessel hull so that no cybutryne
leaches from the vessel hull, noting that incidental amounts of coating discharged by
abrasion during cleaning or after contact with other hard surfaces (e.g., moorings) are
acceptable; or

(B) Remove any cybutryne coating from the vessel hull.

(6) Alternatives to copper-based coatings must be considered for vessels spending 30 or
more days per year in a copper-impaired waterbody or using these waters as their home
port.

(c) In-Water Cleaning.

(1) Hulls and niche areas must be eleanedregularh-managed to minimize biofeuling
macrofouling.

(2) In-water cleaning of hull and associated niche areas is allowed where-

(i) Biofouling does not exceed microfouling levels:; and

(ii) Anti-fouling coatings are biocide-free and non-ablative.

2) Cleani hni inimize d I ina
3) Cleani it | loud of paint.
4)-(3) In-water cleaning of biefeuling-that-exceeds-afoulingrating-of-FR-20 _hull and

associated niche areas that have macrofouling or use biocide or ablative coatings is
prohibited_unless an in-water cleaning and capture system is used as provided in

paragraph (d) of this section. unless-ehe-ormore-of the-following-conditions-are-met:
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Comment:

o Required to prevent significant discharges of macrofouling and toxic pollutants.

o The Fouling Rating is not needed as only differentiates between microfouling and macrofouling.
o Required to separate out exclusions — IWCC moved to new (d)

. Deleted (6) and (7) as no longer pertinent to in-water cleaning.

(84) Any soap, cleaner, or detergent used on vessel surfaces, such as a scum line of the
hull, must be minimally-toxic, phosphate-free, and biodegradable.

(95) Additional standards applicable to discharges from hulls and associated niche areas
when a vessel is operating in federally-protected waters are contained in § 139.40(i).

(6) Vessel hull cleanings must adhere to any applicable cleaning requirements found on
the coatings’ manufacturers quidelines and any applicable FIFRA label.

Comment:

o Required as there are many different types of vessel hull coatings currently being employed by the
commercial vessel industry which makes developing regulations for the myriad systems infeasible.
However, most if not all systems come with specific guidelines from the manufacturer and a label
required by the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA).

o The addition of this language will ensure that BMPs for the safe and effective cleaning for each type of
hull coating will be followed which will extend the life of the hull coating and better protect receiving
waters from the introduction of ANS.

J The proposed language was developed from regulations covering in-water cleaning included in the
Final Rule for the Uniform National Discharge Standards for Vessels of the Armed Forces— Phase |l
Batch Two codified at 40 C.F.R. Part 1700.37.

(d) In-Water Cleaning and Capture (IWCQC).

(1) When discharging IWCC effluent to a reception facility in the United States, discharge
only to reception facilities that have an NPDES permit to discharge hull and associated
niche area effluents.

(2) The requirements of § 139.22 do not apply to the following vessels:
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(i) A vessel that uses an in-water cleaning and capture (IWCC) system that discharges
coatings, biofouling organisms, and other materials from vessel hulls and associated-niche
areas to a reception facility; and

(i) All coatings, biofouling organisms, and other materials from vessel hulls and associated
surfaces and niche areas not captured using an IWCC system meets cleaning
requirements consistent with paragraph (c)(2) of this section.

Comment:

o Required as IWCC systems are defined as reception facilities and not covered under VIDA.

J (d) and (d)(1) language follows ballast water reception facility language under 139.10(b) and (b)(5).
Assumption that “Exclusions” takes it out of VIDA.

o Since IWCC is not a clean transfer, need to link to general IWC requirements

J Delete (3) as not a factor for IWCC, See (c)

. New (3) required for consistency with 33 CFR 151.2050(i)

(e) Vessel operators must document compliance in shipboard logs and plans and provide
rationale if a hull or associated niche area discharge could not be minimized or eliminated.

§ 139.23 Inert gas systems.

(a) The requirements in paragraph (b) of this section apply to the discharge of washwater
from an inert gas system and deck seal water when used as an integral part of that
system.

(b) The discharge from inert gas systems must meet the general discharge requirements in
subpart B of this part.

(c) Vessel operators must document compliance in shipboard logs and plans and provide
rationale if an inert gas systems discharge could not be minimized or eliminated.

§ 139.24 Motor gasoline and compensating systems.

(a) The requirements in paragraphs (b) and (c) of this section apply to the discharge of
motor gasoline and compensating ambient water added to keep gasoline tanks full to
prevent potentially explosive gasoline vapors from forming.

(b) The discharge of motor gasoline and compensating discharges must meet all general
discharge requirements in subpart B of this part.

(c) Additional standards applicable to discharges from motor gasoline and compensating
systems when a vessel is operating in federally-protected waters are contained in
§ 139.40()).

(d) Vessel operators must document compliance in shipboard logs and plans and provide
rationale if a motor gasoline or compensating systems discharge could not be minimized or
eliminated.
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§ 139.25 Non-oily machinery.

(a) The requirements in paragraph (b) of this section apply to discharges from machinery
that contains no oil, including discharges from the operation of desalination systems, water
chillers, valve packings, water piping, low- and high-pressure air compressors, propulsion
engine jacket coolers, fire pumps, and seawater and potable water pumps.

(b) The discharge of untreated non-oily machinery wastewater and packing gland or
stuffing box effluent containing toxic or bioaccumulative additives or the discharge of oil in
such quantities as may be harmful is prohibited.

(c) Vessel operators must document compliance in shipboard logs and plans and provide
rationale if a non-oily machinery discharge could not be minimized or eliminated.

§ 139.26 Pools and spas.

(a) The requirements in paragraphs (b) and (c) of this section apply to discharges from
pools and spas.

(b) Except for unintentional or inadvertent releases from overflows across the decks and
into overboard drains caused by, but not limited to, weather, vessel traffic, marine wildlife
avoidance or navigational maneuvering, discharge of pool and spa water must:

(1) Occur only while the vessel is underway, unless determined to be infeasible, and,;
(2) Meet the following numeric discharge standard:

(i) For chlorine disinfection: Total residual chlorine less than 100 pg/L; and

(ii) For bromine disinfection: Total residual oxidant less than 25 pg/L.

(c) Additional standards applicable to discharges from pools and spas when a vessel is
operating in federally-protected waters are contained in § 139.40(k).

(d) Vessel operators must document compliance in shipboard logs and plans and provide
rationale if a pool or spa discharge could not be minimized or eliminated.

§ 139.27 Refrigeration and air conditioning.

(a) The requirements in paragraph (b) of this section apply to discharges of condensation
from refrigeration, air conditioning, and similar chilling equipment.

(b) The direct overboard discharge of any condensate that contacts toxic or hazardous
materials is prohibited.

(c) Vessel operators must document compliance in shipboard logs and plans and provide
rationale if a refrigeration or air conditioning discharge could not be minimized or
eliminated.
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§ 139.28 Seawater piping.

(a) The requirements in paragraphs (b) and (c) of this section apply to discharges from
seawater piping systems that provide water for other vessel uses (e.g., engines, hydraulic
systems, and refrigeration), including while a vessel is in port or in layup.

(b) Seawater piping systems, including sea chests, grates, and similar appurtenances, that

accumulate biofouling-that-exceeds-a-foulingrating-of FR-20 macrofouling must be fitted
with a Marine Growth Prevention System (MGPS).

Comment:
o Required for consistency with no longer using FR system.

(1) An MGPS must be selected to address:

() The level, frequency, and type of biofouling; and

(i) The design, location, and area in which the system will be used.
(2) An MGPS must include one, or some combination of the following:
(i) Chemical injection;

(ii) Electrolysis, ultrasound, ultraviolet radiation, or electrochlorination;
(i) Application of an antifouling coating; or

(iv) Use of cupro-nickel piping.

3) Upon identification of biofouling-thatexceeds-afoulingrating-ofFR-20 macrofouling in
(3) Up macrofouling

a seawater piping system, reactive measures to manage the macrofouling must be used.
Discharges resulting from reactive measures to remove macrofouling are prohibited in port
unless an in-water cleaning and capture system as provided in § 139.22(d) is used.

Comment:
. Required for consistency with no longer using FR system.
o Required for consistency with 139.22.

(c) Additional standards applicable to discharges from seawater piping when a vessel is
operating in federally-protected waters are contained in § 139.40(l).

(d) Vessel operators must document compliance in shipboard logs and plans and provide
rationale if a seawater piping systems discharge could not be minimized or eliminated.

§139.29 Sonar domes.

(a) The requirements in paragraphs (b) and (c) of this section apply to discharges from
sonar domes.

(b) The discharge of water during maintenance or repair from inside the sonar dome is
prohibited.
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(c) Use of bioaccumulative biocides on the exterior of any sonar dome is prohibited when
non-bioaccumulative alternatives are available.

(d) Vessel operators must document compliance in shipboard logs and plans and provide
rationale if a sonar dome discharge could not be minimized or eliminated.

Subpart D—Special Area Requirements

§ 139.40 Federally-protected waters.

(a) Applicability. The requirements in paragraphs (b) through (I) of this section are in
addition to applicable standards in subparts B and C of this part and apply when a vessel
is operating in federally-protected waters.

(b) Ballast tanks. The discharge or uptake of ballast water within, or in waters that may
directly affect federally-protected waters must-be-aveided is prohibited, except for those
vessels operating within the boundaries of any national marine sanctuary that preserves
shipwrecks or maritime heritage in the Great Lakes, unless the designation documents for
such sanctuary do not allow taking up or discharging ballast water in such sanctuary,
pursuant to section 610 of the Howard Coble Coast Guard and Maritime Transportation
Act of 2014 (Pub. L. 113-281; 16 U.S.C. 1431 note), as amended by the Coast Guard
Reauthorization Authorization Act of 2015, title VI, sec 602. Public Law 114-120, title VI,
sec 602.

Comment:

. The proposed language change is intended to provide an enforceable standard for the discharge or
uptake of BW in federally-protected waters and waters that may directly affect federally-protected
waters. While the standard to "avoid" such discharge or uptake is taken from the Final 2013 VGP, in
practice it will be difficult or impossible to enforce.

o The proposed prohibition is not an absolute prohibition as it is subject to the safety exception in
§139.1(b)(3).
o The addition of the language "or in waters that may directly affect" federally-protected waters is

consistent with the Final 2013 VGP, provides needed protection for natural and cultural resources,
and ensures the regulation is at least stringent as the current 2013 VGP requirements.
. The remaining proposed changes are to correct the citation

(c) Bilges. For any vessel of 400 GT ITC (400 GRT if GT ITC is not assigned) and above,
the discharge of bilgewater into federally-protected waters is prohibited.

(d) Boilers. The discharge of boiler blowdown into federally-protected waters is prohibited.

(e) Chain lockers. The discharge of accumulated water and sediment from any chain
locker into federally-protected waters is prohibited.

(f) Decks. The discharge of deck washdown into federally-protected waters is prohibited.

(9) Fire protection equipment. The discharge from fire protection equipment during testing,
training, maintenance, inspection, or certification into federally-protected water is
prohibited. The discharge of non-fluorinated firefighting foam into federally-protected
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waters is prohibited except by any vessel owned or under contract with the United States,
state, or local government to do business exclusively in any federally-protected waters.

(h) Graywater system. The discharge of graywater into federally-protected waters from any
vessel with remaining available graywater storage capacity is prohibited.

(i) Hulls and associated niche areas. The discharge from in-water cleaning of vessel hulls
and niche areas into federally-protected waters is prohibited.

() Motor gasoline and compensating systems. The discharge of motor gasoline and
compensating discharges into federally-protected waters is prohibited.

(k) Pools and spas. The discharge of pool or spa water into federally-protected waters is
prohibited.

(I) Seawater piping systems. The discharge of chemical dosing, as described in § 139.28,
into federally-protected waters is prohibited.

(e) Vessel operators must document compliance in shipboard logs and plans and provide
rationale if any discharges in this section could not be minimized or eliminated.

Subpart E—Procedures for States To Request
Changes to Standards, Regulations, or Policy
Promulgated by the Administrator

§ 139.50 Petition by a Governor for the Administrator to establish an emergency order or
review a standard, regulation, or policy.

(a) The Governor of a State (or a designee) may submit a petition to the Administrator:

(1) To issue an emergency order under CWA section 312(p)(4)(eE); or

Comment:
. Required to correct reference

(2) To review any standard of performance, regulation, or policy promulgated by the
Administrator under CWA section 312(p)(4) or (6), if there exists new information that
could reasonably result in a change to:

(i) The standard of performance, regulation, or policy; or

(i) A determination on which the standard of performance, regulation, or policy was based.
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(b) A petition under paragraph (a) of this section shall be submitted on a form provided by
the Administrator, developed in consultation with states, and administered through a portal
or other means of direct submission developed by the Administrator, signed by the
Governor (or a designee), and must include:

Comment:

o Required to ensure that a State seeking an emergency order or review of a standard, regulation, or
policy provides the information the EPA requires on a form developed by EPA directly to the EPA. This
manner of submission will ensure petitions are processed and routed efficiently for both EPA and the
States.

(1) The purpose of the petition (request for emergency order or a review of a standard,
regulation, or policy);

(2) Any applicable scientific or technical information that forms the basis of the petition;
and

(3) The direct and indirect benefits if the requested petition were to be granted by the
Administrator.

(c) The Administrator shall grant or deny:

(1) A petition under paragraph (a)(1) of this section shall be delegated to the regional
designee that covers the geographic area under which the petition is based and by an
expedited process to be resolved not later than the date that is 180 days after the date on
which the petition is submitted; and

Comment:

o Required to expedite emergency petition process to delegate review to regional jurisdictions that
have most appropriate geographic knowledge and expertise to understanding risks and issuing orders
in an expedited manner.

(2) A petition under paragraph (a)(2) of this section by not later than the date that is one
year after the date on which the petition is submitted.

(d) If the Administrator, or the regional designee in the case of a petition under paragraph
(a)(1) of this section, determines to grant a petition:

(1) In the case of a petition under paragraph (a)(1) of this section, the Administrator or their
regional designee shall immediately issue the relevant emergency order under CWA
section 312(p)(4)(E); or

(2) In the case of a petition under paragraph (a)(2) of this section, the Administrator shall
submit publish a Notice of Proposed Rulemaking to the Federal Register to revise the
relevant standard, requirement, regulation, or policy under CWA section 312(p)(4) or (6),
as applicable, as soon as possible and not later than 30 days after the date of the
determination.

(e) If the Administrator, or the regional designee in the case of a petition under paragraph
(a)(1) of this section, determines to deny a petition, the Administrator shall submit-publish a
notice to the Federal Register, that includes a detailed explanation of the scientific,
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technical, or operational factors that form the basis of the determination, as soon as
possible and not later than 30 days after the date of the determination.

(f) The Administrator, or the regional designee in the case of a petition under paragraph
(a)(1) of this section—

(1) recognizes that time is of the essence when the use of an emergency best
management practice is necessary; and

(2) will make all reasonable efforts to expedite the issuance of an order requiring
emergency best management practice under CWA section 312(p)(4)(E).

Comment:

J Required for consistency with (c)(1) and to ensure that determinations of petitions submitted to the
Administrator by a Governor for an emergency order under CWA sec 312(p)(4)(E) or for review of any
standard of performance, regulation, or policy promulgated under paragraph (4), (5), or (6) of section
312(p) are published in the Federal Register in a timely manner that complies with the statutory
timelines in section 312(p)(7)(C).

. Clause (i) of section 312(p)(7)(C) sets out the 180 day and 1 year timelines.

. Clause (ii) of that section sets out the requirement that the proposed rule be published in the Federal
Register within 30 days of the determination. Stating those statutory requirements directly in the
regulation will clarify what is required and what States may expect.

. The proposed new paragraph (f) is not required by CWA section 312(p) and is not intended to place
new requirements on the Administrator in evaluating emergency petitions submitted by Governors. It
is intended to emphasize that in an emergency situation, 180 days can be a very long time, especially
if a new ANS or disease is spreading rapidly. We hope this language will guide future Administrators
to act as quickly as possible to address true emergency situations.

§ 139.51 Petition by a Governor for the Administrator to establish enhanced Great Lakes
system requirements.

(a) The Governors endorsing a proposed standard or requirement under CWA section
312(p)(20)(i) (1) (bb) may jointly submit to the Administrator for approval each proposed
standard of performance or other requirement developed and endorsed pursuant to CWA
section 312(p)(10)(ii) with respect to any discharge that is subject to regulation under this
part and occurs within the Great Lakes System.

(b) A petition under paragraph (a) of this section must include:

(1) An explanation regarding why the applicable standard of performance or other
requirement is at least as stringent as a comparable standard of performance or other
requirement under this part;

(2) Information indicating that the standard of performance or other requirement is in
accordance with maritime safety; and

(3) Information indicating that the standard of performance or other requirement is in
accordance with applicable maritime and navigation laws and regulations.
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(c) On receipt of a proposed standard of performance or other requirement under
paragraph (b) of this section, the Administrator shall submit, after consultation with USCG,
a document to the Federal Register that, at minimum:

(1) States that the proposed standard or requirement is publicly available; and

(2) Provides an opportunity for public comment regarding the proposed standard or
requirement.

(d) The Administrator shall commence a review of each proposed standard of performance
or other requirement covered by the notice to determine whether that standard or
requirement is at least as stringent as comparable standards and requirements under this
part.

(e) In carrying out paragraph (d) of this section, the Administrator:
(1) Shall consult with the Secretary,

(2) Shall consult with the Governor of each Great Lakes State and representatives from
the Federal and provincial governments of Canada;

(3) Shall take into consideration any relevant data or public comments received under
paragraph (c)(2) of this section; and

(4) Shall not take into consideration any preliminary assessment by the Great Lakes
Commission or any dissenting opinion by a Governor of a Great Lakes State, except to the
extent that such an assessment or opinion is relevant to the criteria for the applicable
determination under paragraph (d) of this section.

(f) Upon review and determination, the Administrator, in concurrence with the Secretary,
shall approve each proposed standard or other requirement, unless the Administrator
determines that the proposed standard or other requirement is not at least as stringent as
comparable standards and requirements under this part.

(g) If the Administrator approves a proposed standard or other requirement, the
Administrator shall submit notification of the determination to the Governor of each Great
Lakes State and to the Federal Register.

(h) If the Administrator disapproves a proposed standard of performance or other
requirement, the Administrator shall submit a notice that must include:

(1) A description of the reasons why the standard or requirement is, as applicable, less
stringent than a comparable standard or requirement under this part, and

(2) Any recommendations regarding changes the Governors of the Great Lakes States
could make to conform the disapproved portion of the standard or requirement to the
requirements of paragraph (b) of this section.

(i) Disapproval of a proposed standard or requirement by the Administrator under
paragraph (h) of this section shall be considered to be a final agency action subject to
judicial review under section 5009.
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() On approval by the Administrator of a proposed standard of performance or other
requirement, the Administrator shall establish, by regulation, the proposed standard or
requirement within the Great Lakes System in lieu of any comparable standard or other
requirement promulgated under CWA section 312(p)(4).

§ 139.52 Application by a State for the Administrator to establish a State No-Discharge
Zone.

(a) If any state determines that the protection and enhancement of the quality of some or
all of the waters within the state require greater environmental protection, the Governor of
a State (or a designee) may submit apetition an application to the Administrator to
establish a regulation prohibiting one or more discharges, whether treated or not treated,
into such waters subject to the application.

Comment:
J Required for consistency with section title and CWA Sec 312(p)(10)(D)

(b) A prohibition by the Administrator under paragraph (a) of this section shall not apply
until the Administrator, in concurrence with the Secretary, reviews the state application and
makes the applicable determinations described in paragraph (d) of this section and
publishes a regulation establishing the prohibition.

(c) An application submitted by the state under paragraph (a) of this section shall be
submitted on a form provided by the Administrator, developed in consultation with states,
and administered through a portal or other means of direct submission developed by the
Administrator, signed by the Governor (or a designee) and must include:

Comment:

o Required to ensure that a State seeking no discharge zone provides the information the EPA requires
on a form developed by EPA directly to the EPA.

o This manner of submission will ensure applications are processed and routed efficiently for both EPA

and the States.

(1) A certification that a prohibition of the discharge(s) would protect and enhance the
quality of the specific waters within the state to a greater extent than the applicable Federal
standard provides;

(2) A detailed analysis of the direct and indirect benefits of the requested prohibition for
each individual discharge for which the state is seeking a prohibition;

(3) A table identifying the estimated types and estimated number of vessels operating in
the waterbody and a table identifying the estimated types and estimated number of vessels
that would be subject to the prohibition;

Comment:
. Required as these will be estimates, as it is literally a moving number.
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(4) A table identifying the location, operating schedule, draught requirements, pumpout
capacity, pumpout flow rate, and fee structure of each facility capable of servicing the
vessels that would be subject to the prohibition and available to receive the prohibited
discharge. For mobile pumpout facilities and pumper trucks, a narrative description of the
coverage area is sufficient;

Comment:

. Required as it can be challenging for pumper trucks and mobile pumpout boats that don’t have fixed
locations with fixed draught requirements. A list of estimated area of coverage/docks/piers might be a
better option.

(5) A map indicating the location of each facility identified in paragraph (5) within the
proposed waters. For mobile pumpout facilities and pumper trucks, a narrative description
of the coverage area is sufficient;

Comment:

. Required as “facilities” are sometimes moving such as pumper trucks or mobile vessel pumpouts,
therefore, difficult to place on a map. A list with an estimated area of coverage might be a better
option

(6) A table identifying the location and geographic area of each proposed no-discharge
zone; and

(7) A detailed analysis of the impacts to vessels subject to the prohibition, including a
discussion of how these vessels may feasibly collect and store the discharge, the extent to
which retrofitting may be required, costs that are incurred as a result of the discharge
prohibition, and any safety implications.

(d) On application of a State, the Administrator, in concurrence with the Secretary, shall, by
regulation, prohibit the discharge from a vessel of one or more discharges subject to
regulation under this part, whether treated or not treated, into the waters covered by the
application if the Administrator determines that—

(1) The prohibition of the discharge would protect and enhance the quality of the specified
waters within the state;

(2) Adequate facilities for the safe and sanitary removal and treatment of the prohibited
discharge are reasonably availabletaking-costs-into-consideration; for the water and all
vessels to which the prohibition would apply. A determination of adequacy shall consider,
at a minimum, water depth, dock size, pumpout facility capacity and flow rate, availability
of year-round operations, proximity to navigation routes, and the ratio of pumpout facilities
to the population_requiring pumpout and discharge capacity of vessels operating in those
waters;
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Comment:

. CWA sec 312(p)(10)(D)(iii)(I) does not permit the Administrator to take costs into consideration when
making a determination on a State petition to prohibit one or more types of discharge into certain
State waters. Section 312(p)(10(D)((ii)(l) contains a finite list of factors the Administrator may
consider, and does not include any discretionary language permitting consideration of other factors
the Administrator deems important. The statutory factor is:

. “(bb) adequate facilities for the safe and sanitary removal and treatment of the discharge are
reasonably available for the water and all vessels to which the prohibition would apply;". Adding cost
as a consideration is outside the authority of the Administrator and we request language be removed
to comply with the statutory language.

. Required as not all vessels require the use of the pumpout if they can hold until discharge outside of
US waters or outside of the no discharge zone.

(3) The discharge can be safely collected and stored until a vessel reaches an appropriate
facility or location for discharge;

(4) In the case of an application for the prohibition of the discharge of ballast water in port
(or in any other location where cargo, passengers, or fuel are loaded and unloaded):

(i) The considerations for adequate facilities described in paragraph (d)(2) of this section
apply; and

(i) The prohibition will not unreasonably interfere with the safe loading and unloading of
cargo, passengers, or fuel.

(e) The Administrator shall submit to the Secretary a request for written concurrence on a
determination made to establish a prohibition.

(1) A failure by the Secretary to concur with the Administrator 60 days after the date on
which the Administrator submits a request for concurrence shall not prevent the
Administrator from prohibiting the discharge or discharges, subject to the condition that the
Administrator shall include in the administrative record of the promulgation:

(i) Documentation of the request for concurrence; and

(i) The response of the Administrator to any written objections received from the Secretary
relating to the prohibition during the 60-day period beginning on the date of the request for
concurrence.

(f) Upon a determination by the Administrator that an application meets the criteria in
paragraph (c) of this section, the Administrator shall approve or disapprove an application
submitted by a state by not later than 90 days after the date on which the petition is
submitted.

Comment:
. Required for consistency with CWA 312(p)(10)(iii)(ll1).

(9) If the Administrator approves the application, the Administrator shall submit a notice of
proposed rulemaking to the Federal Register, as soon as possible and not later than 10
days after the date of the determination. The proposed rulemaking shall be open for
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comments for a period of 30 days, unless the Administrator finds the determination is
unusually complex and requires a comment period of 60 days.

(h) A prohibition by the Administrator under paragraph (a) of this section shall not apply
until the Administrator publishes a final rule establishing the prohibition._The Administrator
shall submit the final rule for publication in the Federal Register as soon as possible and
not later than 30 days after the closing date of the comment period for the proposed rule
under paragraph (q). If the Administrator finds that an unusually high number of comments
or the complexity of the comments require additional time for review, the Administrator
may submit the proposed rule not later than 60 days after the closing date.

Comment:

Subclause (lll) of CWA sec 312(p)(10)(D)(iii) requires the Administrator make a final determination on
a State application for a no-discharge zone within 90 days of receiving the application.

The proposed changes in (g) & (h) are intended to ensure that future Administrators carry out the
statutory requirement and intent that determinations of State petitions for a no-discharge zone are
effective quickly.

That requirement is inserted into paragraph (f) of the regulation to clarify the statutory requirement.
While subclause (1) of section 312(p)(10(D)(iii) requires the prohibition of a discharge pursuant to a
State petition be made "by regulation" the intent of this language is not to negate the 90-day
determination timeline with a limitless timeline for publication of a proposed and subsequent final
rule in the Federal Register.

As written, a future Administrator could make their determination approving the petition within the
required 90 days but never publish it in the Federal Register, preventing it from taking effect.

The proposed time frame would carry out the intent of Congress that the no-discharge petition
process be carried out in a definite and relatively short time frame.
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MEMORANDUM OF UNDERSTANDING
Among The
UNITED STATES DEPARTMENT OF DEFENSE, ARMY CORPS OF ENGINEERS
And The
UNITED STATES DEPARTMENT OF AGRICULTURE, FOREST SERVICE
And The
UNITED STATES DEPARTMENT OF THE INTERIOR, BUREAU OF INDIAN
AFFAIRS
And The
UNITED STATES DEPARTMENT OF THE INTERIOR, BUREAU OF LAND
MANAGEMENT
And The
UNITED STATES DEPARTMENT OF THE INTERIOR, BUREAU OF RECLAMATION
And The
UNITED STATES DEPARTMENT OF THE INTERIOR, NATIONAL PARK SERVICE
And The
UNITED STATES DEPARTMENT OF THE INTERIOR, UNITED STATES FISH AND
WILDLIFE SERVICE
And The
UNITED STATES DEPARTMENT OF THE INTERIOR, UNITED STATES
GEOLOGICAL SURVEY

This Memorandum of Understanding (MOU) is hereby made and entered into by and among the
United States Army Corps of Engineers, hereinafter referred to as “USACE,” the United States
Department of the Agriculture (USDA), Forest Service, hereinafter referred to as “USFS,” the
United States Department of the Interior (DOI), Bureau of Indian Affairs, hereinafter referred to
as “BIA,” Bureau of Land Management, hereinafter referred to as “BLM,” United States Bureau
of Reclamation, hereinafter referred to as “Reclamation,” United States Fish and Wildlife
Service, hereinafter referred to as “USFWS,” National Park Service, hereinafter referred to as
“NPS,” and the United States Geological Survey, hereinafter referred to as “USGS.” The Parties
may agree to add additional parties to this MOU, upon the written agreement of the Parties and
such additional party, at which time such additional party shall be considered one of “the Parties’
to this MOU.

Title: Interagency MOU to Support Rapid Response Actions for Invasive Zebra and Quagga

Mussels in Western Waters of the United States

3

I. PURPOSE AND SCOPE:

This MOU articulates the desire of the Parties to strengthen Federal coordination,
communication, and collaboration to enhance the capacity of Federal, State, and Tribal agencies
to rapidly respond to new infestations of Dreissenid mussels (zebra mussels and quagga mussels)
in western waters. Western waters include waterbodies in the following 19 States: Alaska,
Arizona, California, Colorado, Hawaii, Idaho, Kansas, Montana, North Dakota, Nebraska, New





Mexico, Nevada, Oklahoma, Oregon, South Dakota, Texas, Utah, Washington, and Wyoming. '

This MOU serves as the agreement among the Parties to strive to participate, within capacity
constraints and jurisdictional limitations, in the implementation of coordinated,
interjurisdictional rapid response actions: 1) when Dreissenid mussels are detected in a
geographically distinct waterbody or portion thereof at an early stage of invasion where
opportunities exist to contain or eliminate the infestation; and 2) when requested by an affected
Federal, State, or Tribal agency to engage in rapid response actions. Engagement may include
enhancing capacity for rapid response and efficient environmental compliance and sharing of
resources, as able and appropriate.

Many western States and Tribes have effective Dreissend mussel rapid response programs or
plans developed around States’ and Tribes’ individual capacity, needs, and expertise. These
place-based programs are tailored to unique regional and local conditions and build upon States’
and Tribes’ statutorily defined authority to manage delegated resources within their borders.
This MOU describes Federal agency cooperation with these State- or Tribal-led rapid response
efforts, and the associated Federal roles and responsibilities to prepare for and implement
supportive rapid response actions. This MOU provides support at the national level that can be
tiered by agencies at sub-national levels, as appropriate.

II. STATEMENT OF MUTUAL INTEREST AND BENEFIT:

The Parties acknowledge that invasive species are among the top threats facing the lands and
waters of the nation and that Federal, State, and local agencies, Tribes, other organizations, and
private land owners must collaborate to effectively address this threat. Aquatic invasive species,
including Dreissenid mussels, pose substantial threats to aquatic ecosystems and biodiversity; the
economy; water quality; irrigation; water diversion; infrastructure; and cultural and recreational
values.

The Parties recognize the importance of effective interjurisdictional communication,
coordination, and collaboration to prevent the spread of Dreissenid mussels and other aquatic
invasive species through various strategies including public outreach and education, watercraft
inspection and decontamination, early detection monitoring, rapid response actions, and
associated research. Extensive efforts to coordinate and strengthen these State, Federal, and
Tribal strategies are occurring through interagency bodies such as the Aquatic Nuisance Species
Task Force and its Western Regional Panel, the Building Consensus in the West Initiative, and
the 100th Meridian Initiative’s Columbia River Basin Team.

Many western waters remain free of Dreissenid mussels. The Parties recognize that after
prevention, early detection and rapid response (EDRR) is the most cost-effective strategy to limit
invasive species populations from establishing, spreading, and causing irreversible harm. Rapid
response actions to new detections of Dreissenid mussels benefit from a standardized,
coordinated approach that is agreed to among implementing agencies. Containment and
eradication, when feasible, are often the primary objectives of the rapid response components of

! These are the western States that are within the geography covered by the Western Governors’ Association and
Western Regional Panel on Aquatic Nuisance Species.





EDRR.

State agencies and, when on Tribal lands, Tribal agencies often serve as the lead agencies that
determine how to proceed during rapid response events. These agencies may have rapid
response plans that outline operating procedures for response actions, which may include the use
of coordinating frameworks, such as the National Incident Management System (NIMS) and the
Incident Command System (ICS), a standardized approach to incident management that can
apply to emergencies of all types and sizes. The Parties acknowledge that the lead agency will
determine the appropriate coordinating framework to utilize for a specific rapid response event
and that Federal agencies often play an important support role in preparing for and responding to
these events.

III. ROLES AND AUTHORITIES OF THE PARTIES:

The Parties will manage and be responsible for their own activities and oversee the proper
utilization of their own resources, funds, and personnel when undertaking collaborative efforts to
rapidly respond to Dreissenid mussels, unless otherwise delegated through the implementation of
ICS or other agreement. Each Party will carry out its separate activities, where appropriate and
applicable, in a coordinated and mutually-beneficial manner under this MOU.

A. Bureau of Indian Affairs: Indian Country maintains millions of acres of pristine habitat
that harbor healthy populations of fish and wildlife. Tribes strive to uphold best
management practices and manage their resources with the future in mind. The primary
function of the BIA’s Trust - Natural Resources Management program is to assist Tribes
in the management, development, and protection of Indian Trust land and natural
resource assets. The resource management activities undertaken provide many benefits
to Tribal communities such as revenue, jobs, and the protection of cultural, spiritual, and
traditional resources. A significant part of the Natural Resources activity is executed
under contracts and grants with Tribes, particularly in the Fish, Wildlife, and Recreation
budget sub-activities. The project-related portions of BIA’s Agriculture program are also
chiefly contracted with Tribes.

B. Bureau of Land Management: As the United States’ largest Federal landowner, the
BLM manages approximately 245 million acres of land to sustain the health, diversity,
and productivity of public lands for the use and enjoyment of present and future
generations. These lands include 132,190 miles of fish-bearing streams and rivers, nearly
3 million acres of lakes and reservoirs, and countless wetlands, primarily in 11 western
states. BLM managed water resources, aquatic ecosystems, and habitats support a myriad
of aquatic dependent species including fish, invertebrates, and amphibians, and
ecosystem services such as drinking water, flood attenuation, and nutrient cycling. These
waters also provide recreational opportunities for the growing human population
throughout the western United States and help sustain culturally important subsistence
fisheries for Native Americans and economically important commercial fisheries.

C. Bureau of Reclamation: Reclamation has programs in place that seek to prevent and
control invasive species in Reclamation-managed water systems, including reservoirs,






rivers, and distribution canals. Reclamation manages invasive species through its
Integrated Pest Management Program under its basic operation and management
authority as well as various other Reclamation-enabling statutes and directives, including
the Fish and Wildlife Coordination Act of 1934, as amended.

. National Park Service: The NPS manages over 400 units covering more than 83 million
acres in the 48 coterminous states, Alaska, Hawaii, and the U.S. Territories in the Pacific,
and the Caribbean. The areas managed by the NPS are diverse, including large natural
parks and wilderness areas, recreation areas, seashores and lakeshores, monuments, and
historic sites. NPS regulations prohibit the introduction of non-native plants and animals
to the aquatic systems it manages, and parks nationwide are engaged in the prevention
and management of aquatic nuisance species. The NPS is committed to working with
Federal agencies, Tribes, State partners and others to stop the spread of aquatic nuisance
species, including zebra and quagga mussels. The NPS is engaged in Dreissenid mussel
prevention or containment programs at nine western parks, typically in cooperation with
State, local, and Tribal partners. Smaller-scale prevention, control, or eradication efforts
for non-native aquatic species are underway in parks nationwide.

. U.S. Army Corps of Engineers: The USACE is focused on addressing impacts of
invasive species on our Nation’s water resources infrastructure. Under the Aquatic
Nuisance Control Research Program, USACE develops risk assessment and prevention
strategies, species life/history/ecological data, and options for managing aquatic nuisance
species that threaten Federal water resources infrastructure.

. U.S. Fish and Wildlife Service: The mission of the USFWS is to work with others to
conserve, protect, and enhance fish, wildlife, and plants and their habitats for the
continuing benefit of the American people. The USFWS meets its conservation mission
by enforcing Federal wildlife laws, protecting endangered species, managing migratory
birds, restoring nationally significant fisheries, conserving and restoring wildlife habitat,
helping foreign governments with their international conservation efforts, and distributing
hundreds of millions of dollars to State fish and wildlife agencies. Within the aquatic
nuisance species management arena, the USFWS serves as co-chair of the Aquatic
Nuisance Species Task Force and oversees multiple programs that manage invasive
species across the United States. The USFWS oversees the injurious species provisions
of the Lacey Act (Title 18) to prevent the introduction and spread of invasive species into
the United States. The USFWS’ Office of Law Enforcement directs the inspection of
wildlife shipments at 37 ports and enforces wildlife laws against trafficking in interstate
and foreign commerce of injurious and invasive species. The National Wildlife Refuge
System carries out invasive species management across its 855.6 million acres
encompassed by 568 refuge units, 7 marine national monuments 38 wetland management
districts, and 49 coordination areas. In addition, the USFWS mitigates invasive species
threats to allow for the recovery of threatened and endangered species and to conserve
migratory bird populations and their habitats.

. USDA Forest Service: The USFS works extensively with local, State, Tribal, and
Federal government partners, the public, and with industry to conduct aquatic and
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terrestrial invasive species research and management activities, including work against
invasive mussels and other high-risk invasive species. Across the 193 million-acre
National Forest System, the USFS manages thousands of freshwater streams, rivers,
lakes, vernal pools, wetlands, riparian areas, and other freshwater areas, as well as marine
estuaries and related habitats from Alaska to the Caribbean. The USFS has a wide array
of expertise, Federal authorities, regulations, strategies, and national policy which
provide a strong foundation on which to address zebra and quagga mussels, and other
aquatic and terrestrial invasive species threats - including expertise in incident
management and command. The USFS provides research support, management
expertise, personnel, equipment, and critical funding to States and others for a wide range
of aquatic invasive species activities such as: environmental DNA sampling/testing,
education and outreach, watercraft and vehicle inspection and decontamination, detection
and monitoring, and engineering support for advanced mobile vehicle/equipment
decontamination systems. In recent years, the USFS led the development and
implementation of new interagency procedures and requirements for aquatic invasive
species prevention methods during air and ground wildland fire water delivery
operations, published by the National Wildfire Coordinating Group as the Guide to
Preventing Aquatic Invasive Species Transport by Wildland Fire Operations (PMS-444).

. U.S. Geological Survey: The USGS Invasive Species Program in the Ecosystems

Mission Area conducts research on terrestrial, aquatic, and marine ecosystems, including
invasive plants, invertebrates and vertebrates. Additional research on invasive fish and
wildlife disease organisms is funded in the Fisheries and Wildlife programs. The USGS
partners with DOI agencies, Federal, State, and Tribal agencies and others to provide
resource managers with reliable data and information on invasive species biology and
distribution, develop methods and tools to better prevent and control invasions, quantify
effects of invasive species, and develop management alternatives for restoration.
Emphasis is given to high impact invasive species in areas administered by the
Department of the Interior particularly threatened by invasive species, such as western
rangelands, the Greater Everglades, Hawaii, and the Great Lakes. Research is conducted
to facilitate application of methods, tools, and strategies to other locations. The USGS
hosts a prominent national database as a central repository for spatially-referenced
biogeographic accounts of introduced aquatic species in the United States. The database
provides alerts of newly reported or spread of non-native aquatic species, real-time
queries, spatial data sets, species distribution maps, general species information, and
continues to add additional analytical tools to address partner needs. The data is
available for use by biologists, interagency groups, and the general public.

IT IS MUTUALLY UNDERSTOOD THAT:

. Subject to their respective legal authorities, jurisdictional limitations, regulations,

policies, skill-sets, and funding, the Parties will strive to cooperate, when feasible, on
joint Federal-State-Tribal responses to new detections of Dreissenid mussels in waters in
the western United States where opportunities exist to contain or eliminate a new
infestation.





. A request from an affected Federal, State, or Tribal agency will initiate Federal agency
engagement as described within this MOU. The Parties acknowledge Federal personnel
often assist States or Tribes in the early stages of a response to support activities that will
inform a more robust response if one is pursued (e.g., field support for monitoring or
laboratory analysis), and these may occur in advance of a formal request or emergency
declaration.

. The level of Federal response to new detections of Dreissenid mussels will largely
depend on site-specific conditions and risk-factors, operational authorities and capacity,
and close coordination with the respective State or Tribal agencies involved to determine
appropriate Federal roles and responsibilities. Where applicable, and within available
appropriations and authorities, Parties will commit time, personnel, and financial or non-
financial resources to meet the requirements and contingencies that may arise during
rapid response actions.

. This MOU creates no right, benefit, or trust responsibility, substantive or procedural,
enforceable at law or equity. Nothing in this MOU is intended to alter, limit, or expand a
Party’s statutory or regulatory authority. This MOU does not require, authorize, or
obligate the use or transfer of Federal funds, equipment, materials, personnel, or anything
of value between the Parties, or to any local, State, Tribal, Federal, foreign, or non-
government entity.

. Performance of actions by any Party under this MOU is contingent upon appropriation
and allocation of applicable Federal funds. The Parties shall manage their respective
resources and activities in a separate, coordinated, and mutually-beneficial manner to
meet the purpose(s) of this MOU. Specifically, prospective projects or activities that
involve the transfer of funds, services, property, personnel, information, and/or anything
of value between the Parties requires the execution of separate agreements that are
consistent with the purpose and intent of this MOU.

. Any endeavor involving reimbursement or contribution of funds between the Parties to
the MOU will be handled in accordance with applicable laws, regulations, and
procedures. Such endeavors, if any, will be outlined in a separate agreement that shall be
made in writing by the Parties’ representatives and shall be independently authorized by
appropriate statutory authority.

. This instrument in no way restricts the Parties from participating in similar activities with
other public or private agencies, organizations, and individuals.

THE PARTIES SPECIFICALLY WILL STRIVE TO:

. Coordinate with one another and with lead action agencies on rapid response actions to
address new detections of Dreissenid mussels in western waters. Coordination shall
occur at multiple scales, as needed.





B. Promote development and implementation of Dreissenid mussel rapid response plans and
associated mutual-aid agreements, where appropriate, to facilitate rapid response actions.

C. Promote data sharing across Federal programs, agencies, and jurisdictions and with State
and Tribal partners. This includes contributing data to existing data repositories that are
used to inform potential rapid response actions, such as the Western Watercraft
Inspection and Decontamination Database, which is the central repository and
notification system for watercraft inspection and decontamination data in the West, and
the national Nonindigenous Aquatic Species Program Database, which is the central
repository and notification system for aquatic invasive species occurrence data for
aquatic invasive species.

D. Monitor for Dreissenids in coordination with others and if new detections are made, share
timely information with one another, with cooperators, and with relevant databases, in
accordance with guidelines provided by State or Tribal managing partners. This includes
sharing all information on the infestation location, infestation extent, environmental
analyses, recommended management options, and measures to prevent spread associated
with any new detection of Dreissenid mussels found in western waters where the
respective Federal agency has either: 1) management authority, 2) access or public-use
control, 3) cooperative ventures underway, 4) ownership or jurisdiction, or 5) other
applicable Federal roles and nexus for rapid response action.

E. Explore and pursue opportunities to share resources and increase Federal preparedness
and capacity to effectively respond to Dreissenid detections and support the
implementation of regional, State, Tribal, or local rapid response plans. This may
include:

a. Enlisting the guidance and participation of Emergency Management personnel
within agencies, as appropriate, in advance of or during the implementation of
rapid response actions.

b. Identifying opportunities or capacity gaps for providing Federal financial or in-
kind support for the development and implementation of rapid response plans at
national, regional, State, or local scales.

c. Identifying Federal resources that could be shared to strengthen rapid response
actions. Resources may include employees for survey and monitoring, dive
teams, and communication support; mussel sniffing dogs; equipment and
equipment supplies (such as vehicles, boats, booms, and curtains); lab analysis;
research on controls; and cost-sharing.

d. Developing, maintaining, and sharing a Federal contact list of individuals with
responsibilities or skillsets applicable to Dreissenid mussel rapid response actions
(e.g., taxonomic or management expertise, aquatic ecology, environmental
assessment and decision-making, and safety, policy, or administrative expertise).
This could be modeled after the database of response personnel maintained by the
emergency management community.

e. Encouraging Federal employees involved in aquatic invasive species rapid
response actions to maintain the necessary skills and training in National Incident
Management System approaches and protocols, where applicable or appropriate.





VI

Encouraging support of table-top and field preparedness exercises associated with
Dreissenid mussel rapid response actions and the participation of Federal
employees in those exercises.

Coordinating the Federal sector’s role in supporting the creation and maintenance
of equipment caches for rapid response actions.

Conducting environmental analyses and compliance requirements that might be
associated with a predictable range of rapid response actions to address
Dreissenid mussels.

Expediting and streamlining environmental compliance associated with rapid
response activities, such as utilizing available categorical exclusions,
programmatic environmental assessments, or programmatic environmental impact
statements to satisfy National Environmental Policy Act compliance and utilizing
emergency or programmatic section 7 consultations or programmatic section 10
recovery research permits under the Endangered Species Act, where applicable
and as appropriate, and sharing that information.

Supporting basin-wide coordination for State-Federal-Tribal rapid response
actions, as appropriate (e.g., Columbia River Basin, Upper Colorado River Basin,
Lower Colorado River Basin, Upper Missouri River Basin, Arkansas River
Basin).

Tiering from this MOU to develop related agreements at sub-national levels in
coordination with Federal agencies and others, as appropriate.

F. Review actions taken under this MOU on an annual basis to improve future collaborative

efforts.

GENERAL TERMS AND CLAUSES

A. PRINCIPAL CONTACTS.
Individuals listed below are authorized to act on behalf of their respective Party for
matters related to this MOU:

1.

United States Army Corps of Engineers

Contact Name and Title Contact Email and Phone Number
Jeremy Crossland, Program Manager | Jeremy.M.Crossland@usace.army.mil
for Land Use and Natural Resources (202) 761-4259

2. United States Department of Agriculture, Forest Service

Contact Name and Title Contact Email and Phone Number
Mike Ielmini, National Invasive Michael.Ielmini@usda.gov
Species Program Manager | (202) 205-1049

United States Department of the Interior, Bureau of Indian Affairs
Contact Name and Title Contact Email and Phone Number
David Wooten, Chief, Branch of David.Wooten@bia.gov

Fisheries, Wildlife, and Recreation (505) 563-3128




mailto:David.Wooten@bia.gov

mailto:Michael.Ielmini@usda.gov



4. United States Department of the Interior, Bureau of Land Management

Contact Name and Title Contact Email and Phone Number
Stephanie Miller, National Riparian smiller@blm.gov
Program Lead, (202) 317-0086
Aquatic Habitat Management (AHM)
Program Lead (acting)

5. United States Department of the Interior, Bureau of Reclamation
Contact Name and Title Contact Email and Phone Number
Jolene Trujillo, Invasive Species/IPM | jtrujillo@usbr.gov
Program Coordinator (303) 445-2903

6. United States Department of the Interior, National Park Service
Contact Name and Title Contact Email and Phone Number
John Wullschleger, Fish and Aquatic | john wullschleger@nps.gov
Invasive Species Lead (970) 225-3572

7. United States Department of the Interior, Fish and Wildlife Service
Contact Name and Title Contact Email and Phone Number
Craig Martin, Chief, Branch of craig_martin@fws.gov
Aquatic Invasive Species (703) 358-1932

8. United States Department of the Interior, Geological Survey
Contact Name and Title Contact Email and Phone Number
Cynthia Kolar Tam, Program ctam(@usgs.gov
Coordinator, Invasive Species Program | (703) 648-4023

B. EFFECTIVE DATE AND TERMINATION — This MOU shall be effective on the date of
last signature and shall continue for five years. Individual Parties may terminate their
participation in the MOU at any time with 30 days prior written notification to the other
Parties.

C. MODIFICATIONS — Modifications within the scope of this MOU may be proposed by
any Party and must be made by mutual consent of all the Parties, by the issuance of a
written modification signed and dated by all properly authorized, signatory officials, prior
to any changes being performed. Requests for modification should be made, in writing,
at least 90 days prior to implementation of the requested change.

D. NON-DISCRIMINATION — All activities pursuant to or in association with this MOU
will be conducted without discrimination on grounds of race, color, sexual orientation,
national origin, disabilities, religion, age, or sex, as well as in compliance with the
requirements of any applicable Federal laws, regulations, or policies prohibiting such
discrimination.





. LOBBYING PROHIBITION - 18 U.S.C. §1913, Lobbying with Appropriated Moneys,
as amended by Public Law 107-273, Nov. 2, 2002 — To the extent other agreements
between any of the Parties to this MOU are developed with non-Federal entities and may
tier from this MOU, the Parties agree that Federal funding provided to the non-Federal
sources will not be used to influence Congress, or otherwise seek the appropriation of
Federal funds to meet the commitments within this MOU or the respective tiered
agreements. The Parties understand they may not use any federally appropriated funds
(including property, utilities, or services acquired with, or supported by, appropriated
funds) to lobby or attempt to influence Congress or any official of any government.

. ANTI-DEFICIENCY ACT - 31 U.S.C. §1341 — Nothing contained in this MOU shall be
construed as binding the Parties to expend in any one fiscal year any sum in excess of
appropriations made by Congress for the purposes of this MOU for that fiscal year, or
other obligation for the further expenditure of money in excess of such appropriations.

. COMPLIANCE WITH APPLICABLE LAWS — This MOU and performance hereunder
is subject to all applicable laws, regulations and government policies, whether now in
force or hereafter enacted or promulgated. Nothing in this MOU shall be construed as an
impairment of the authority of the Parties to supervise, regulate, and administer its
property under applicable laws, regulations, and management plans or policies as they
may be modified from time-to-time, or inconsistent with or contrary to the purpose or
intent of any Act of Congress.

. CIVIL RIGHTS - During the performance of this MOU and to the extent that it does not
conflict with any laws, regulations, or policies affecting the Parties, the Parties intend to
abide by the terms of U.S. Department of the Interior - Civil Rights Assurance
Certification on non-discrimination and will not discriminate against any person because
of race, color, religion, sex, disability or national origin. The participants will take
affirmative action to ensure that applicants are employed without regard to their race,
color, sexual orientation, national origin, disabilities, religion, age, or sex.

MEMBERS OF U.S. CONGRESS — Pursuant to 41 U.S.C. 22, no member of, or delegate
to, Congress shall be admitted to any share or part of this MOU, or benefits that may
arise therefrom, either directly or indirectly.

FREEDOM OF INFORMATION ACT (FOIA) — Public access to records related to this
MOU must not be limited, except when such records may be kept confidential and are
exempt from disclosure pursuant to Freedom of Information regulations (5 U.S.C. 552).
Requests for research data are subject to 2 CFR 215.36. Public access to culturally
sensitive data and information of Federally-recognized Tribes may also be explicitly
limited by P.L. 110-234, Title VIII, Subtitle B, §8106 (2009 Farm Bill).

. ACCEPTANCE - The authorized signatories agree to the responsibilities, terms and
conditions of this MOU.
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VII. AUTHORIZING SIGNATURES

IN WITNESS WHEREOF, the parties hereto have entered into this MOU as evidenced by their
signatures below:

g |





VII. AUTHORIZING SIGNATURES (continued)

United States Army Corps of Engineers

8 s

Date

November 12, 2020

Alvin B. Lee, Director of Civil Works
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VII. AUTHORIZING SIGNATURES (continued)

United States Department of Agriculture, Forest Service

"\6&\\0«\59\/\ Date 9 / 30/ OO

Vicki Christiansen, Chief
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VII. AUTHORIZING SIGNATURES (continued)

United States Department of the Interior, Bureau of Indian Affairs

Darryl LaCounte Sz emnyacere D

Darryl LaCounte, Director
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VII. AUTHORIZING SIGNATURES (continued)

United States Department of the Interior, Bureau of Land Management

WILLIAM PENDLEY og.lziras0orasnseor . 10/30/20

William Perry Pendley, Deputy Director, Policy and Programs

15



http:2020.10.30



VII. AUTHORIZING SIGNATURES (continued)

United States Department of the Interior, Bureau of Reclamation

BRENDA Digitally signed by BRENDA
BURMAN 3:’23"'2%“2'0.10.29 16:25:00 -04'00° Date 10/29/20

Brenda Burman, Commissioner
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VII. AUTHORIZING SIGNATURES (continued)

United States Department of the Interior, National Park Service

_ Digitally signed by SHAWN

S HAWN B E N G E BEZ?ZEOZOJO.ZB 11:04:25-04'00" Date 1 0/2 8/2 0

Shawn Benge, Deputy Director of Operations
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VII. AUTHORIZING SIGNATURES (continued)

United States Department of the Interior, Fish and Wildlife Service

AURELIA Digitally signed by AURELIA
SKIPWITH Dot 2020.10.31 00:23:26 04100 Date 10/31/20

Aurelia Skipwith, Director
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VII. AUTHORIZING SIGNATURES (continued)

United States Department of the Interior, Geological Survey

Digitally signed by JAMES

JAMES REILLY rerLy

Date: 2020.10.29 10:32:29 -04'00'

James Reilly, Director

Dat

) 10/29/20
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Washington Invasive Species Council Decision Memo

Meeting Date: December 10, 2020
Title: 2020-2025 Strategic Plan
Prepared By: Justin Bush

Summary

This memo summarizes a request for approval of the 2020-2025 statewide invasive
species strategy. If approved, the council will make this report available at
InvasiveSpecies.wa.gov.

Council Action Requested

This item will be a:

4 Request for Decision
Request for Direction

Request for Decision

Background

The Washington Invasive Species Council was created by the Washington State
Legislature in 2006 and tasked with providing policy level direction, planning, and
coordination for combating harmful invasive species throughout the state and
preventing the introduction of others that may be harmful.

A cornerstone product of the council is a strategic plan designed to build upon local,
state, and regional efforts, while serving as a forum for invasive species education and
communication. The Washington Invasive Species Council Strategic Plan provides
priorities, direction, and formalizes the council’'s commitment to invasive species control
and prevention.

Over the course of 2020, the council has developed a strategy to guide the council and
partners from 2020-2025. The 2020 strategy is presented for approval, so that work may
begin on implementation.

Summary of Process

e January-February 2020: Staff Review
e March 2020: Council Work Session — Strategic Areas

WISC December 2020 Page 1 Item 15





e April-July 2020: Council Work Groups
o Climate Change
o Innovation and Research
o Prevention
o Education and Outreach
o Management
e June 2020: Council Work Session
e July-August 2020: Photo Requests and Conceptual Graphic Design
e October 2020: Council Review and Comment
e October 2020: Council Prioritization of Strategic Objectives
e October 2020: Recreation and Conservation Office (RCO) Communications
Review
e November 2020: Updated Draft Review by Council and RCO
e November-December 2020: Public Review and Comment
e December 2020: Council Final Discussion and Approval Decision

Decision Point

Decision to approve the 2020-2025 Washington State Invasive Species Council Strategic
Plan with the understanding that it will be revisited by the council annually or as needed
during the performance period. The council is asked to approve with the caveat that
small errors will be corrected and changes adding clarification will be made at the
discretion of staff and the council chair throughout the performance period.

a. Staff Recommendation: Approve report. The strategy was drafted throughout
2020 in collaboration between 22 council organizations and provides critical
direction to partners, council organizations, and staff.

Additional Resources

1. 2008 Strategy

2. 2015 Strategy

3. Draft 2020 Strateqy
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https://invasivespecies.wa.gov/wp-content/uploads/2020/11/2008InvasiveSpeciesStrategy.pdf

https://invasivespecies.wa.gov/wp-content/uploads/2019/07/WISCStrategicPlan.pdf

https://invasivespecies.wa.gov/wp-content/uploads/2020/11/Draft2020InvasiveSpeciesStrategy.pdf
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COUNCIL ORGANIZATIONS

Council Organizations

The council is comprised of members from state, federal, local,
regional, and tribal government agencies; non-governmental
organizations; and industry groups. The council meets quarterly and
provides a venue for regular communication among its members,
partners, and the public. This ongoing coordination results in
consistent statewide priorities, efficient management approaches,
and common messaging to prevent the introduction and spread of
invasive species in Washington State.

Chelan Public Utility District | Shaun Seaman
Columbia Land Trust | lan Sinks
Kalispel Tribe of Indians | Joe Maroney, Chair
King County | Steve Burke
Northwest Power and Conservation Council | Kendall Farley
Puget Sound Partnership | Todd Hass
Stillaguamish Tribe of Indians | Pat Stevenson
U.S. Coast Guard | Vacant
U.S. Customs and Border Protection |
Trade Supervisor and Operations Manager
U.S. Department of Agriculture | Clinton Campbell
U.S. Department of the Interior | Heidi McMaster
U.S. Fish and Wildlife Service | Pat DeHaan
U.S. Forest Service | Karen Ripley
Washington State Department of Agriculture | Brad White
Washington State Department of Ecology | Lizbeth Seebacher
Washington State Department of Fish and Wildlife | Allen Pleus
Washington State Department of Natural Resources |
Blain Reeves, Vice Chair
Washington State Department of Transportation |
Ray Willard, Immediate Past Chair
Washington State Noxious Weed Control Board | Mary Fee
Washington State Parks and Recreation Commission |
Andrea Thorpe
Washington State University | Todd Murray
Yakima County | Ron Anderson

Contact

Staff

Justin Bush
Executive Coordinator

Alexis Haifley
Community Education and
Environmental Education Specialist

Street Address
1111 Washington St. S.E.
Olympia, WA 98501

Mailing Address
PO Box 40917
Olympia, WA 98504-0917

Telephone

360-704-0973

E-mail
InvasiveSpecies@rco.wa.gov

Find Us Online

Web Site
InvasiveSpecies.wa.gov

Facebook
facebook.com/
WAInvasiveSpeciesCouncil/

YouTube
youtube.com/channel/
UCXoDMajDN-kbUoqdbACV9jA

Twitter
twitter.com/WAinvasives

Instagram
instagram.com/
wa_invasivespeciescouncil/

Administrative services are provided
by the Recreation and Conservation
Office (rco.wa.gov).

If you need this information in
an alternative format, please call
360-902-3000 or TDD 800-833-6388.
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Washington
Invasive Species
Council

“Invasive species” include
non-native organisms (terrestrial
and aquatic plants, animals, wildlife
diseases, and insects) that cause
economic or environmental harm
and are capable of spreading to
new areas of the state. “Invasive
species” does not include domestic
livestock, intentionally planted
agronomic crops, or non-harmful
exotic organisms.

WASHINGTON STATE
RECREATION AND CONSERVATION OFFICE

Washington Invasive
Species Council

Mission
The council provides policy level

direction, planning, and coordination
that will:

Empower those engaged in the
prevention, detection, and eradication of
invasive species.

Include a strategic plan designed to build
upon local, state, and regional efforts,
while serving as a forum for invasive
species education and communication.

Vision
Sustaining Washington’s human, plant,
and animal communities and our thriving

economy by preventing the introduction
and spread of harmful invasive species.

Purpose

Established by the Legislature in 2006,
the council is tasked with providing
policy level direction, planning, and
coordination for combating harmful
invasive species throughout the state and
preventing the introduction of others that
may be harmful. The council is tasked
with improving coordination of state
invasive species activities to ensure the
investments made today are the right
investments for the future.

Key Strategic Areas

+ Leadership and Coordination

« Innovation and Research

« Education and Outreach

 Prevention

« Early Detection and Rapid Response

« Containment, Control, and
Eradication





LEADERSHIP AND COORDINATION

Key Priorities

(1

Statewide
leadership and
information
sharing

12,

Coordination and
partnerships

3

Coordination
and response

structures and
processes

(4]
State and

federal polices and
programming

5

Sovereign nations
and municipalities

(6]

Unified industry
and government

WAHINGTON INVASIVE SPECIES COUNCIL
2020-2025 STRATEGIC PLAN

Leadership and Coordination

v

Function as a regional hub for leadership and information
sharing across all jurisdictions.

Continue statewide and regional coordination and
develop new partnerships with industry, governments, and
non-governmental organizations.

Reinforce existing collaboration with organizations, in
addition to creating new processes for tribal, municipal
governments, regional invasive species organizations and
others.

Ensure adequate resources, polices, and programs at the
federal, state, and local levels.

Before the Invasive
Species Gouncil, there was
no organized forum for
tackling many emerging
issues. The council has
helped bring the right
people to the table to

find balanced solutions

to these important

Issues.
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Extension of the council from 2022 to 2032.

An understanding of the capacity, capabilities, and
needs of tribal governments and municipalities through a
survey.

An understanding of the capacity, capabilities, and
needs of tribal and municipal government through a
survey.

Advocacy for invasive species programs and activities
at the state and federal levels.

Collaboratively developed model coordination and
information sharing structures and processes for tribal
and municipal governments and others.

Adequate resources, policies, and programs at the
federal, state, and local levels through collaboration with
organizations such as the Pacific Northwest Economic
Region, Western Governors’ Association, and Pacific
States Marine Fisheries Commission.






INNOVATION AND RESEARCH

Key Priorities

Understanding and
evaluating impacts
and invasion
pathways

(2

Resilient
landscapes and
climate change

©

Vulnerable species,

resources, and
infrastructure

4

Diversity,
inclusion, equity,
and social
justice

WAHINGTON INVASIVE SPECIES COUNCIL
2020-2025 STRATEGIC PLAN

Innovation and Research

Key Objectives

Advocate for integration of invasive species prevention
and management processes, policies, and planning into
ecosystem and climate change adaption plans.

Advocate for prioritizing invasive species prevention
and management activities that protect vulnerable species,
resources, and infrastructure.

Collaboratively leverage federal funds for state, local, and
tribal programs where there is a cross-cutting need beyond
the charge of one individual organization.

Build and reinforce connections among researchers,
managers, and policy makers.

Unite industry, researchers, and managers to address
shared challenges.

Understand the issues and the nexus between invasive
species and diversity, inclusion, equity, and social justice.

Today we face

new and complex
problems. We need
to be innovative and
increase research to
be successful.
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What We Will Achieve

 Integration of invasive species prevention,
management, and strategic actions into federal, regional,
state, and regional climate change, forest health, and
landscape resiliency plans.

o Improved coordination by managers, researchers, and
industry in project development and planning. When cYPSy MOTH
appropriate, we will lead cross-cutting projects on behalf of DISPAR DISPAR)

multiple organizations. ' s

» Increased sharing of invasive species best practices and
information, statewide and regionally, especially those
whose effects are damaging to Washington’s economy and
environment.

o Continuation of the industry advisory panel and
increased collaboration and information sharing between
panel members and the council.

o Convening of a science advisory panel when new cross-
cutting issues or questions arise to provide the council with
recommendations based upon best available science.

o Convening of a work group to investigate the nexus
between invasive species and diversity, inclusion, equity,
and social justice. Recommendations will be presented
to the council and integrated into the council’s work and
membership.

» Analysis of gaps in understanding invasive species
impacts, with an emphasis on non-traditional sectors such
as recreation and social values or specific areas of concern,
such as impacts to salmonids or vineyards.






EDUCATION AND OUTREACH

Key Priorities

Public awareness
and mobilization

Policy maker
awareness

Youth and adult
citizen science

Professional
development and
cross-training

Formal
and informal
education

WAHINGTON INVASIVE SPECIES COUNCIL
2020-2025 STRATEGIC PLAN

Education and Qutreach

Key Objectives

Raise awareness and mobilize the public and
whole community.

Develop messaging and campaigns to address emerging
problems.

Harmonize messaging across organizations to better
address existing problems.

Improve statewide first detector capabilities by cross-
training professionals.

Engage both youth and adults through formal and informal
education.

Continue and expand our online presence and public
awareness.

Continue and expand education to key policy makers to
raise their awareness of the threats of invasive species.

We need to maintain

a high level of awareness
about invasive species
issues, and we need

to inspire the next
generation to mobhilize
and lead these

efforts.
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» Statewide promotion of Invasive Species Awareness Week
in Washington State in collaboration with the Governor’s
Office and state agencies.

o Statewide promotion of events such as Tree Check Month,
amplifying regional and national messages, while tailoring the
content to state and local needs.

o Development and implementation of new campaigns and
messages with national and regional partners.

« Continuation of formal youth education and development
of informal adult education.

o Continuation of formal adult education through existing
and new curriculum and programming.

o Maintenance of the InvasiveSpecies.wa.gov Web site as the
central information hub, including the Washington Invasives
mobile app.

« Identification of the professional development needs of
invasive species managers and in collaboration with partners
address of identified gaps.

o Continuation of the development of an annual outreach
plan and year-end report to improve and optimize outreach
operations.

o Improvement of our online presence and public awareness
through Webinars, events, and workshops.

« Continuation of the existing first detector programming
and investigation of opportunities to expand the network.

o Partnerships with established groups and avenues for

F -

information sharing to improve the reach of our messages and e | . ,
to leverage these resources to achieve our objectives. i %@" ~

o Informed policy makers that understand the threats of
invasive species and the benefits of actions to prevent, detect,
respond, and control, contain, or eradicate.

STATE oVATION OFFICE
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WAHINGTON INVASIVE SPECIES COUNCIL
2020-2025 STRATEGIC PLAN

Prevention

Key Priorities Key Objectives

PREVENTION

o « Better understanding of the risks of expanding invasive

species and potential impacts.
Understand and P ° °

address invasion
pathways

o Quickly analyze risks of newly introduced invasive species
and determine priority.

o Understand pathways for introduction and spread of
9 invasive species.

o Work collaboratively with industry and organizations to

RBS[)OIISB address risks and pathways.

readiness
« Advocate for response preparedness and readiness to

9 industry and management organizations.

« Harmonize agency prevention protocols and encourage

Prevention public participation in prevention.

protocols and o i .

public adoption o Advocate for, and.asswt with, national, regional, state,
and local prevention programs such as nursery and
watercraft inspections and awareness programs for the

0 public and business sectors.

Understand and
address risk






What We Will Achieve

Improved analytical tools that assess risk and impact
for use in council prioritization. We will promote these tools
to partners and organizations to help them prioritize their
own work.

Advocacy for international and domestic pathway
analyses and readiness activities.

Prevention protocols and best practices actively
implemented and used by both agencies and the public.

Advocacy for and assistance to existing prevention
programs and explored opportunities for additional
protection at the local level.

Outreach, trainings, tools, and equipment that
empower the public and watercraft users to implement the
prevention protocols in collaboration with partners.

If we prevent the
introduction of new
invasive species, we avoid
thousands, if not millions
in management costs and
economic losses. An ounce
of prevention is worth a
pound of cure.

WASHINGTON STATE
RECREATION AND CONSERVATION OFFICE

Washington Invasive
Species Council
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Per RCW 77.135.120 / RCW 77.12.620





EARLY DETECTION AND
RAPID RESPONSE

Key Priorities

1

Early detection
capabilities

(2,

Emergency funding

3

Diagnosis and
notification

4

Response plans
and exercises

5

Optimizing and
sharing response
resources

N

WAHINGTON INVASIVE SPECIES COUNCIL
2020-2025 STRATEGIC PLAN

Early Detection
and Rapid Response

Key Objectives

Support increasing the capacity and capabilities of state,
tribal, and local governments for early detection.

Support diagnostic centers and technologies.
Streamline incident notification systems and processes.
Ensure that emergency funding is available for rapid response.

Pre-identify processes and procedures, and promote early
detection and rapid response resource sharing.

Improve and develop response plans.

Practice and enhance response plans through workshops,
drills, and exercises.

Leverage federal assistance to address invasive species
emergencies.

Provide input to improve response plans based on best
practices, experience, industry perspective, site specific
knowledge, or other expertise.

When prevention isn’t
possible, early detection
and rapid response are
the next best strategies
to ensuring the invasion
causes the least amount
of damage.





What We Will Achieve

Expanded use of the Incident Command System (ICS)
and facilitation of its adoption by council organizations and
partners.

Early detection monitoring improvements to address
known gaps in monitoring and surveillance.

Advocacy of invasive species diagnostic centers and new
technologies.

Streamlined notification systems with an emphasis on
improving the notification process among organizations
that have jurisdiction, partners, and the public.

Improved response planning through coordination and
involvement of the council.

Increased focus on practicing response. We will promote,
facilitate, and participate in workshops, drills, and
exercises.

A consultation to agencies that have jurisdiction in an
invasive species emergency and advocacy for federal
support.

Participation in Multiagency Coordination Groups (MAC
Groups) and aided command and operations sectors as
requested.

Outreach to local organizations that can help with early
detection and response efforts.

=

WASHINGTON STATE
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Washington Invasive
Species Council
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AND CONTAINMENT

ERADICATION, CONTROL,

Key Priorities

1

Adequate and
sustainable
funding

(2

Data collection,
sharing, and
mobilization

©

Optimization
of response

operations

4

Asset-based
management
for protection
and natural or

economic assets

5

Evaluation

and reevaluation

WAHINGTON INVASIVE SPECIES COUNCIL
2020-2025 STRATEGIC PLAN

Eradication,
Control, and Containment

Key Objectives

Ensure that adequate and sustainable funding is available for
meeting the management goals for established species.

Analyze and document current funding and operations,
determining gaps and needs.

Evaluate and advocate for management goals for established
species that are reasonable and feasible.

Advocate for reevaluation of operations and management
goals using adaptive management principles that are based
upon new science, best practices, changing population
dynamics, and efficacy.

Advocate for and assist with operational optimization
through resource sharing, cross-training, and public
engagement.

Promote and assist with data collection, sharing, and
mobilization among organizations at the local, state, regional,
and national levels to establish a common situational
awareness.

Analyze regulatory invasive species classifications,
management goals, and operations, and propose reevaluation
when appropriate.

Promote and assist with response strategies that protect the
most at-risk species and resources from both economic and
environmental damages.
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Funding that meets the management goals of lead
organizations.

Advocacy for lead organizations to set data-driven
management goals.

Cross-organizational work groups to analyze regulatory
classifications at the state and federal level. Advocacy for
changes when appropriate.

Collection of data and mobilization campaigns to
address data gaps.

Workshops and symposia offering current research
and best practices that address established and potential
invasive species.

Advocacy for adaptive management principles when
managing established invasive species.

Once we know an invasive
species is present, aggressive
eradication, containment,

and control give us a fighting
chance to stop the spread
and make sure we won’t be
spending millions of dollars
to battle this species for
years to come.
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